NATURAL LAW AND THE 
THEORY OF SOCIETY 

VOLUME II 



LONDON 

Cambridge University Press 
setter lane 

NEW YORK ’ TORONTO 
BOMBAY • OALCUTTA ■ MADRAS 

Macmillan 

TOKYO 

Maruzen Company Ltd 
All rights reserved 



NATURAL LAW AND THE 
THEORY OF SOCIETY 

I 5 OO TO 1800 

BY 

OTTO GIERKE 
With a Lecture on 

The Ideas of Natural Law and Humanity 
by ERNST TROELTSGH 


TRANSLATED WITH AN INTRODUCTION 
BY 

ERNEST BARKER 

Professor of Political Science in the 
University of Cambridge 


VOLUME II 


CAMBRIDGE 

AT, THE UNIVERSITY PRESS 

1934 





CONTENTS 

VOLUME II 


V 

GIERKE’S NOTES 

§ 14. The Natural-Law Conception of the State 229 

§ 15. The Natural-Law Theory of Associations 269 

§ 16. The General Theory of the Group in 

Natural Law 288 

§ 17. The Natural-Law Theory of the State 333 

§ 18. The Theory of Corporations in Natural 

Law 367 

VI 

LISTS OF AUTHORITIES 

A. 1500-1650 401 

B. 1650-1800 409 

VII 

INDEX 418 




229 


GIERKE’S NOTES 

§14. THE NATURAL-LAW CONCEPTION OF 
THE STATE 

1. After the sketch given in my work on ‘Johannes Althusius and the 
natural-law theories of the Stale 5 , the only matter on which I need to go into 
detail here is the 1 elation of the natural-law doctrine of the State to particular 
problems which are of special importance in the history of the theory of the 
Corporation; and for the rest I shall content myself with giving references 
to that work. ... I have not worked through the large body of literature which 
has appeared since the completion of this subsection. But I may refer to the 
Addenda to the second and third editions of my work on Althusius for an 
account of my attitude to views differing from my own which have been put 
forward since I first wrote. 

2. This is the case with J. Oldendorp (1480-1561), Juris naturalis, gentium Early 

et civilis isagoge, Cologne, 1539 {Opera, 1, pp. isqq.); N. Hemming (1513- works an 
1600), De lege naturae apodeictica methodus, Wittenberg, 1652 (also printed in Natural Law 
Kaltenborn, n, pp. 26sqq.) ; G. Obrecht, De justitia etjure, in Selectissimae dis- 
putalianes, Strassburg, 1599, no. 1; B. Winkler (1579-1648), Principiorum juris 
libri V, Leipzig, 1615 (Kaltenborn, 11, pp. 45sqq.); B. Meiszner, De le gibus, 

Wittenberg, 1616; John Selden (1584-1654), Dejure naturali et gentium, juxta 
disciplinam Ebraeorum, London, 1640. See also Bolognetus (1539-85), De lege, 
jure et aequitate, in Tract. Univ. Jur. 1, fol. 289-324. 

8. See Franciscus Victoria (Dominican, 41546), Relectiones tredecim, In- Ecclesiastical 
golstadt, 1580; Dominicus Soto (Dominican, 1494-1560), De justitia etjure, writers on 
Venice, 1602 (first published 1556); F. Vasquez (1509-66), Controversiarum Natural Law 
illustrium aharumque usu frequentium libri III, Frankfort on the Main, 1572; 

Gregorius de Valentia (Jesuit), Commentarii theologici, Ingolstadt, 1592, 11, 

Disp. 1; Balthasar Ayala (1548-84), Dejure et officiis belli, Antwerp, 1597; 

Ludovicus Molina (1535-1600), De justitia etjure torn VI, Mainz, 1614 (and 
also in 1602); Leonhardus Lessius (Jesuit, 1554-1623), De justitia etjure 
libri IV, 3rd edition, Antwerp, 1612 (first published in 1606), Cardinal 
Robert Bellarmine (1542-1621), Depotestate summi pontificis in rebus temporali- 
bus, Cologne, 161 1 (first published in 1610); Johannes de Lugo (Jesuit), De 
justitia etjure, ed. nova, Lyons, 1670. 

4 . F. Suarez (Jesuit, 1548-1617), Tractatus de legibus ac Deo legislator, 

Antwerp, 1613 (first published in 1611). 

5. Hugo Grotius, Dejure belli ac pads libri tres, 1625; the edition used by 
the author is that published at Amsterdam, 1702. 

6. See Machiavelli (1469-1527), II principe (first published in 1515), and Political 

the whole body of literature written about and against him. writings on 

' See also the numerous ‘Mirrors of Princes 5 and cognate writings, such as: practical 
G. Lauterbeck, Regentenbuch, new edition, 1559; Osorius, De Regis institutions, questions 
Cologne, 1572; Waremund de Erenbergk (Eberhardt von Weyhe), Aulus- 
politicus, 1596; Hippolytus a Collibus, the Princeps (1592), and the Consiliarius , 
the Palatinus and the Nobitis, edited together, with additions, by Naurath, 
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Frankfort, 1670; Mambrinus Rosaeus, Institutio principis christiani, Strassburg, 
1608; Tynape, Aureurn speculum pnncipum, Cologne, 1629 (first published in 
1617); Geoig Engelhardt von Lohneys, Hof-, Staats- und Regierkunst, 1622; 
Carolus Sciibanus, Polittco-Christianus, Munster, 1625 ; Ambrosius Marlianus, 
Theatium politician, Danzig, 1645; Saavedra Faxardo, Idea da mo ptinupe 
Cristiano, 1649 

See also the writings on arcana reipublicae, such as: Clapmarus (1574- 

1604) , De arcams rerumpublicarum libn VI, Jena, 1665 (first published in 

1605) ; G. Obrecht (1547-1612), Secreta politico, Strassburg, 1644 (previ- 
ously published in 1617). In addition, we may cite: Oldcndorp, Von llath- 
schlagen, one man gate Policey und Ordnung in Stedten und Landen erhallen mage, 
Rostock, 1579, Ferrarius, De republica bene inslituenda, Basle, 1556, translated 
into German by Abraham Saur, Frankfort, 1601; Melchior ab Ossa, Testa- 
mentum, Frankfoit, 1609; Zech, Politicorum libri HI, Cologne, 1600; Gentillet, 
Discours sur les moyens de hen gouverner, 1576; Jacobus Simananca, De republica 
libri IX, 3rd edition, Antwerp, 1574; Lipsius, Politicorum libri VI, Antwerp, 
1604; Loys de Mayerne, La monarchic anstodemocratique, Paris, 1611; J. a 
Cholder de Surlet, Thesaurus politicorum aphorismorum, Cologne (many edi- 
tions) ; Jean de Mamix, Resolutions politiques et maximes d'&tat, Rouen, 1624. 

realises on 1. Botero, Della ragione di stato, Venice, 1559; Zinanus, De rations optime 
uson d’etat imperandi, Frankfort, 1628; W. F. ab Effcren, Manuale pohticum de rations 
status, Frankfoit, 1630; Wangenbeck, Vmdiciae politicae adoersus pseudopohticos, 
Dillingen, 1636. The work of Hippolithus a Lapide, De ratione status in im- 
perio nostro Romano-Germanico, 1640, belongs in its general tone and ticatment 
altogether to the purely political school, and makes the dictates of laim 
d'tiat superioi to the requirements of Law, but in dealing with German con- 
ditions the author distinguishes sharply between (1) the analysis of the 
existing conditions (which is treated from a purely historico-legal point of 
view in Part 1), and (2) political maxims (which are suggested in Parts it 
and m).* 

8. Petrus Gregorius Tholosanus (1540-91), De republica, Frankfort, 1609 
(first published in 1586). 

•nisaeus 9 . H. Arnisaeus (f 1636), Opera omnia politico, Strassburg, 1648. Among 

his writings may be specially noted: Doctrina politico in genuinam methodum 
quae est Aristotelis reducta (first published in 1606); De jure majestatis libri III 
(first published in 1610); De auctoritate principum in populum semper inviolabili 
(first published in 1611); De republica seu relectionis politicae libri II (first 
published in 1615). 

10 H. Corning (1606-81), Opera, Brunswick, 1730, vol. m. 
orks on 11 . See B. J. Omphalus, De civih politic libri III , Cologne, 1565; Casus, 
htical Sphaera civitatis, Frankfort, 1589; Albergati, Discorsi politici, Venice (point 

■cry not by point against Bodin and for Aristotle) ; J. Stephanus, Demonstrations potiti - 

sed on corum, Greifswald, 1599; Melchior Junius, Politicorum quaes tionum centuria et 
aiural tredecim, Strassburg, 1631 (first published in 1602) ; J. Criiger, Collegium politi- 
iw cum, Giessen, 1 609 ; H. Velstenius, Centuria quaestionum politkarum, Wittenberg, 

1610; W. Heider, Sy sterna phdosophiae politkae, Jena, 1628 (1610) ; C. Matthias, 

* Ratio status, or ratio administrationis, in its original sense, is concerned with the 
ratio, in the sense of the general principles and the particular requirements, of a 
State and its government. This is the sense in which e.g. Althusms uses the phrase. 
The idea of raison d’itat or Staatsraison is a later development. Cf. F. Meinccke, 
Die Idee der Staatsraison in der neueren Geschichte, 
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Collegium, politician, Giessen, 1611, Systema politicum, Giessen, 1618; G. Gnein- 
zius, Exercitationes politicos, Wittenberg, 1617—18; Diodorus of Tulden 
(t 1645)5 De regimine civih libn VIII (in Opera, Louvain, 170a) ; Aaron Alex- 
ander Olizarovius, De politico, hominum socie'tate libri III, Danzig, 1651. 

12. J. Bodin, De republica libri VI, ed. a, Frankfort, 1591 (first French Bodin 
edition 1577, first Latin 1584). On the epoch-making importance of his 
theory, see the modern works mentioned m the author’s work on Althusius, 

p. 351 n. a. [See also J. W. Allen, Political Thought in the Sixteenth Century, 

Part m, c. vin.] 

13. Among the writings of the so-called * Monarchomachi' there are The Mon- 
pamphlets both on the Protestant and on the Catholic side which equally archomachi 
advocate the cause of popular sovereignty. 

(a) On the Protestant side, the work of HotoSaan (1534-90), Franco- 
gallia, Frankfort, 1665 (first published at Geneva, 1573), has still mainly an 
historical basis. In the anonymous treatise [probably written by Beza, 

Calvin’s successor in Geneva], De jure magistratuum in subditos et officio sub- 
ditorum erga magistros, Magdeburg, 1578 (first published in French, and stated 
on the title-page to have been published at Lyons, 1576), the argument from 
Natural Law still plays a secondary part. Natural Law is the basis of argu- 
ment in the following: Stcphanus Junius Brutus (the real author was 
H. Languet (1518-81), or according to others P. Duplessis-Mornay), Vin- 
diciae contra Tyrannos, Paris, 1631 (first published at Edinburgh [the real 
place of publication was Basle] in 1579); George Buchanan (1506-82), De 
jure regni apud Scotos dialogue, 2nd edition, Edinburgh, 1580 (first published 
in 1579); Lambertus Danaeus, Politicae Chnstianae libri VII, 2nd edition, 

Paris, 1606 (first published in 1596); John Milton (1609-74), The Tenure of 
Kings and Magistrates (1648-9), Eiconoclastes, Defensio pro populo Anghcano 
(1651), Defensio secunda (1654), *n his Prose Works, London, 1848 (n, 
pp. 2sqq., 1, pp. 307sqq., 3sqq., and 2i6sqq.). [On the three Huguenot 
authors first cited by Gierke — Hotoman, Beza and Languet — see J. W. 

Allen, Political Thought in the Sixteenth Century, and on the authorship of the 
Vmdiciae contra Tyrannos see E. Barker, in the Camh idge Historical Journal, 1931 
and R. Patry, P. du Plessis-Mornay, pp. 275-82.] 

( b ) On the Catholic side there are the following: Marius Salamonius, De 
principatu libri VI, Paris, 1578 [originally published at Rome, in 1544; the 
writer seems to have been a Spaniard] ; Boucher, De justa Henrici III ab- 
dications e Francorum regno libri IV, Lyons, 1591; Guilielmus Rossaeus, De 
justa reipublicae Christianae in reges impios et haereticos authoritate, Antwerp, 1 592 

(first published in 1590, with a preface dated 1589); Mariana, De rege et 
regis institutions, Frankfort, 161 1 (first published at Toledo, 1599). 

New works on the Monarchomachi are mentioned in the author’s work on 
Althusius (especially Treumann, Rehm, Landmann and Gooch). See also 
A. Elkan, Die Publizisten der Bartholomausnacht, Heidelberg, 1905 [a work 
valuable for its account of Hotoman, Beza and Duplessis-Mornay] ; F. Atger, 

Essai sur Vhistoire des doctrines du contrat social, Paris, xgo6, pp. ioosqq. [Men- 
tion may also be made of G. Weil, Les Theories sur le pouvoir royal en France 
pendant les guerres de religion ; G. de Lagarde, L' Esprit politique de la RIforme ; 

A. Mdaly, Les publicistes de la R forme-, J. N. Figgis, From Gerson to Grotius .] 

14. See G, Barclaius (1577-1608) [really 1543-1605], De regno et regali Advocates of 
potestate adversus Buchananum, Brutum [i.e. the author of the Vmdiciae contra absolutism 
Tyrannos'], Boucherium et reliquos Monarchomachos libri VI, Hanover, 1612 (first 
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published in 1600); T. J. F. Graswinckelius (1 600-66), De jure majestatis. 
The Hague, 1642; Claudius Salmasius (1588-1653), Defensio regia pro 
Garolo I rege Angliae, Paris, 1651. 

Althusius 15. Johannes Althusius (1557-1638), Politico mthodice digesta atque ex- 

emplis sacris et prof aids illustrata, 3rd edition, Herborn, 1614 (first published 
in 1603). [Recently reprinted, from the 3rd edition, with an introduction 
by C. F. Friedrich, Harvard University Press, 1932.] 

Political 16. See Otho Casmannus, Doctrinae et vitae politicae methodicum et breve 

text-books systema, Frankfort, 1603; B. Keckermann (1571-1609), Systema disciplinae 
after 1600, politicae , Hanover, 1607; J. Bornilius, Partitionum politicarum libri IV, Han- 

basedon * over, 1607, De majestate politico, Leipzig, 1610, Aerarium , Frankfort, 1612, 

Matural Law tie rerum sufficientia m repvblica et mutate procuratida, Frankfort, 1 625 ; H. Kit di- 
ner, Respubhca , Marburg, 1608; Z. Fridenreich, Politicorum liber, Strassburg, 
1609; J. H. Alstedius, De statu rerumpublicarum, Herborn, 1612, Busius, De 
republica libn III, Franeker, 1613; M. Z. Boxhornius (f 1613), Institutionum 
politicarum libri II, 2nd edition, Leipzig, 1665; G. Schdnborner (i579-t637)» 
Politicorum libri VII, 4th edition, Frankfort, 1628 (first published in 1614: a 
second-hand work, based upon this, is the De statu politico seu ciotli libri VI 
published at Frankfort in 1617); P. H. Hoenonius (dc Hoen, 1576-1640), 
Disputationum politicarum liber units, 3rd edition, Herborn, 1615; M. Bortius, 
De naturajurium majestatis et regalium, in Arumacus, 1 (1616), no, 2; Kdnig, 
Acies disputationum politicarum, Jena, 1619; Adam Contzen (Jesuit, 1573- 
1635), Politicorum libri X, Mainz, 1620; Claudius de Garnin, Malleus tri- 
partite, Antwerp, 1620; Menochius (Jesuit), Hieropolitica, 2nd edition, 
Cologne, 1626; Werdenhagen, Universalis introductio in omnes Respublicas, 
Amsterdam, 1632; C. Licbenthal, Collegium politicum, Marburg, 1644; 
N. Vernulaeus, Dm, politicae, Louvain, 1646; Daniel Berckringer, Irntitu- 
tiones politicae sive de republica, Utrecht, 1662. 

17. The reference is to Besold’s Opus politicum, ed. nova, Strassburg, 1 626. 
Hobbes 18. Thomas Hobbes (1588-1679), Elementa philosophica de cive, Amsterdam, 

1647; Leviathan, sive de materia, forma et poteslate civitatis ecclesiaslicaa et civilis, 
Amsterdam, 1670 [in English, under the title of Leviathan, 1651]. On 
Hobbes see particularly F. Tonnies, Thomas Hobbes der Mann und der Denker, 
Leipzig, 1912. [See also A. Levi, La Filosofia di Tommaso Hobbes, Milan, 

1929.] 

19. Compare e.g. Schneidewin in Comm, on the Institutes, r, 2; Mynsinger, 
Apotelesma onl. 1 D. r, 1; Rittershusius, Instit, 1, 2, pp. 25sqq.; Ostcrmann, 
Rationalia ad Instit. 1, a, 

20, Compare Cantiuncula, Instit. 1, 25 Vasquez, Controv. illustr, cc, 7, 10 
and 54; Hunnius, Comm, in Instit. 1, 2, Coll. Instit. Disp , 1, Var. resol jur. civ. 

1, i„ qu. igsqq,; Binnius, Comm, in Instit. 1, 2; Syiv. Aldobrandinus, In 
primum Instit. fust, librum Comm. (Venice, 1567); J. F. Ozerius, Comm, in 
libros Instit. (Venice, 1562), pp. 37-8; Bachoven ah Echt, Comm, in Instit. 1, 2, 
pp. gsqq., Pandect, pp. i6sqq.; V. W. Forster, Tract. Disp , j; P, Busius, on 
1. 1 D. r, 1; J. Harprecht, Instit. 1, 2; Wurmser, Exerc. in, qu. 1; T. Schu- 
minovius, In 1 . hbr. Instit. Just, catholica explicatw, Brussels, 1663, 1, 2. 

2i Compare Connanus, Comm. jur. civ. 1, cc. 1-7; Melchior Kling, Instit. 

1, a; Vigelius, Decisiones juris controv. rv, no. 6; Faber, Jurispr. Papin. 1, 2, 
PP- 3t~57) Rationalia, 1, 1-4; A. Matthaeus, Comm, in Instit. 1, 2; Ludwcll, 
Comm, in Instit. 1, a; Schambogen, Lect. pull, in Instit. 1, «, qu. 1-7; G. 
Frantzke, Comm, in Instit. 1, 2; Lauterbach, Coll. 1, r, §§ ggsqq. Compare 
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also Duarenus, 1, 1, c. 5; Cujacius, 1, pp. gsqq., vir, pp. r4sqq.; Diodorus 
Tuldenus, Comm , ia ikriif, 1, 2 ; Petrus Ligneus, dnnot. adlnstit. 1, 2 ; H. Giphan- 
ius, Instil, t, 2 ; Cothmann, Disp. 1, xfcf. 4-12, Instil. 1, 2, Cod. 1, 14. 

22. More particularly, we find Ulpian’s dictum about the participation Natural Law 
of animals in Natural Law disputed, or explained as an unauthoritative and Jus, 
mode of expression; and this leads to a rejection of the hitherto generally gentium 
accepted doctiinc th&ijus naturale (or jus naturale primaevum ) is a law common 

to men and animals, while jus gentium is to be regarded as a law peculiar to 
men. On this basis the difference between jar naturale and jar gentium was 
explained simply by reference to the distinction between the ‘absolute’ and 
the 1 conditioned 1 dictates of reason, or, again, between ‘ original ’ knowledge 
of the law of Reason and the knowledge which is ‘ acquired’ in the course of 
historical development. See Gorasius, onl. 1, §2, D. 1, 11; Connanus, loc. 
cit. ; Forster, op. cit. no. 30; Bachoven von Echt, op. cit. p. iij Ludwell, 
loc. cit. 

23. See especially Connanus, Comm.jur. civ. 1, c. 4. Compare also Box- 
horn, 1, c. 2, §§3-8, c. 3, §§ issqq.; and the Commentary of an ex-professor of 
Jena on the Codex, 1, 1-13, in G. A. Struvius, Jus sacrum Justin., Jena, 1668, 

Prooemium. 

24. See Hotoman, Instit. x, 2, pr. ; Vultejus, loc. cit. ; Giphanius, loc, cit. ; 

Forster, Tract. Disp. 1, no. 29; Wurmser, Exerc. 1, qu. 3 ( jus publicum ex prae- 
ceptis naturalibus, gentium et civilibus collectum est). 

25. Thinkers who maintained the theory that only a condition of universal The State 
liberty and community of property corresponded to pure Natural Law, and as product of 
that government and property first came into the world through the corrup- Jus gentium 
tion of human nature and the breach with pure Natural Law which was 

thereby involved, are sometimes found declaring the State itself to be a 
creation at jus gentium : see e.g. Lessius, 11, c. 5, dub. 1-3 ; Molina, u, d. 1 8, § 1 7 
and d. 20; Gryphiander, De civtli soc . §§6osqq. But the jin' gentium of which 
they spoke was for them identical with Natural Law, in the only form in 
which it could be applied to the real world. 

20. Melchior Kling ( Instit . 1, 2, folio 1 verso) remarks in general terms Distinction 
that philosophers, in contradistinction to jurists, generally identify jus of Natural 
naturale with jar gentium. This is correct; for while Oldendorp (op. cit. tit. and Positive 
2-4) and Hemming both use the threefold division [of natural law, jus Law, with 
gentium and positive law], the later legal philosophers generally assume as jus gentium 
their basis a simple distinction between natural and positive law. This is the disappearing 
case with Winkler (11, cc. 9-10), though he proceeds to divide Jar naturale 
into (a) jus naturale prius (hi, c. isq.) and (b) jus naturale posterius, i.e. gentium 
jus (iv, c. isq.), and to contrast both with jus positivum seu civile (v, c. isq.). 

See also Beneckendorf, Repetitio et explicatio de regulis juris, Frankfort on the 
Oder, 1593, pp. 81 sqq. 

The ecclesiastical legal philosophers almost always start from the anti- 
thesis of lex naturalis and lexpositiva. But along with the former, they postulate 
the existence of lex aeterna or divina , which they rank as superior to or co- 
ordinate with it; and in the same way [as they distinguish two ‘ideal’ laws] 
they proceed to divide lex positiva into jus humanum [positive secular law] and 
jus divinum positivum [positive revealed law] : cf. Soto, lib. 1 and n; Gregorius 
de Valentia, qu. 3-8; Bolognetus, cc. 3-7; Suarez, lib. n-iv. We find a 
similar view in Meiszner, lib. n-xv. 

Among the jurists we may note Donellus, who (1, c. 6) recognises only two 
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legislators — natura sen naluralis ratio (and God as immanent in it), and potestas 
emits. He accordingly identifies Jar gentium and jus natmale inasmuch as all 
jus gentium is simply natura constmtum (§§*-5), and, converse y, all natmale 
referring to mankind manifests itself as jus gentium (§§6-9). Jn the same sense 
Vultejus remarks (Comm, in Instit. x, a, pp. 12-41) that the threefold division 
is really only a twofold division mio jus naturale andjar civile— jus gentium being 
only a species of theformei. The same idea is expiessed even more dclmitely 
by Althusius: cf. Dicaeologia, 1, cc. 13-14 (and more paiticulaily, as legards 
jus gentium, c. 13, nos. 18-20). Compare Salamonius, In libr. Pana.jur. civil. 
Commenlalio, Basle, 1530, 1. 1 D, 1, 1, fol. 6 sqq.; Corasius on l.tD.1,1; 
Stryck, Annotations lo Lauterbach, Coll. 1, 1, p. 15. Political writers almost 
always use the simple distinction of natural and positive law. 

27. This [i.e. neglect of jus gentium, even though it is allowed to be one of 
the forms of law] is what we find in Bodin. in Book 1, c. 8, no. 107 he con- 
fines the absolute obligatory force of jar gentium to the cases in which it is in 
agreement with jus naturale. It also appears in Soto (who never touches on jus 
gentium until he leaches Book ni, c. i), Suaiez (Book 11), and other ecclesias- 
tical legal philosophers. We find it even in the wutets who seek to distinguish 
the natural-law from the positive-law elements in jus gentium, such as Molina 
(v, d. 69), Lessius (u, c. 2), and more especially Vasquez (cc. 27 and fix). 

Grotius (1, c. x, §§10-17) definitely assumes a simple bipartite division of 
law. Law is either jus naturale, resting on the dictamen reclav ratioms, or jtu 
voluntarium , depending on legislative will; and the latter is either humanum or 
divinum. As lor jus gentium, it is a species of jus humanum voluntarium', it is the 
agreement of positive law as between all or a number of peoples ; the Roman 
conception of jus gentium naturale has hardly any value (§11); natural law 
and positive law are confused in the Roman jus gentium (11, c. 8, §26). 

28. It is only in this sense that we find jar gentium occurring in Hobbes. 

29. The ecclesiastical legal philosophers are particularly insistent in 
holding (1) on the one hand, that the union of men in a vita socialis, the in- 
stitution of the original sovereignty of the community over individuals, and 
the devolution of authority on a secular government, are all derived from 
jus naturale and therefore from God, and cannot be changed even by the 
consensus tohus orbis, and (2) on the other hand, that the various constitutional 
forms have their basis in jus humanum. Cf. Soto, xv, qu. 4, art. 1 ; F. Victoria, 
Rel. in, nos. 1—8 ; Bellarmine, De laicis, cc. 5-6; Rossaeus, c. 1, §§ 1-3; Molina, 
n, disp. 22, 23, 26-7; Suarez, hi, cc. 1-5; Claudius de Carnin, r, cc. 6 and 
9~xo. The same view is expressed by Arnisacus, Polit. c. 2, De rep. c. x» 
§§ 1-4, De autor. print, c. 3. The basis of the Stale and its authority in pure 
Natural Law is assumed as self-evident by most of the champions of popular 
sovereignty: cf. Buchanan, pp. 11-13; [Bcza’s] Dejure magistr. p. 4, qu. 6, 
p. 75; Danaeus, 1, cc. 3-4; Althusius, c. 1, §§32-9; Milton, the De/ensio of 
1651, cc. 2-3 and 5. The absolutists are, however, no less definite in their 
appeal to divine and Natural Law: cf. Graszwinkel, c. Isqq.; Salmasius, 
cc. 2-3 and 5-6. Fuither details are given in the author’s work on Althusius, 
pp. 65-8, 72 n. 41, 93 n. 48. 

80. See vol. in of fixe author’s Das deutsche Genossenscha/tsrecht, pp. 6 n sqq. 
[translated in The Political Theories qf the Middle Age, pp, 75 sqq.] and his 
work on Althusius, pp. 27gsqq. and 365. 

81. In particular, this idea [of a sacrosanct sphere of natural rights] 
served to decide questions such as the obligatory force of constitutional laws. 
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the right of resistance (passive or active), and the rights of a people against 
a ruler who transgressed the bounds of his authority: cf. the author’s work 
on Althusius, pp. 305 sqq. 365 n. 95. 

32. We find legal philosophers and political writers energetically de- Natural 
veloping and applying the old theories, (1) that Natural Law, as the dictamen Law as a 
rectae rationis , was unalterable by any human power and even by God Him- political 
self, (2) that all positive law was derived from it, and could only add to or standard 
take away from it when place and time might require, and (3) that an enact- 
ment contrary to Natural Law was entirely null and void, and, per contra, 
an enactment was the more perfect, the more nearly it approached the Law 
of Nature. Cf. e.g. Soto, 1, qu. 4; Vasquez, c. 27; Gregorius de Valentia, n, 
d. 1, qu. 4; Bolognetus, c. 7; Molina, v, d. 68; Winkler, rr, cc. g-10, v, 

C. isq.; [Beza’s] De jure magistr. sect. 4, qu. 2-3; Beneckendorf, op. cit. 
pp. 81 sqq. ; Vultejus, Instit. 1, q, pp. 37-44; Bodin, 1, c. 8, no 107 and n, c. 2 ; 

Althusius, Dicaeologia, 1, c. 13, no. gsqq. and c. 14, Polit. Praef. and c. 128 
[? c. xxxvm], §§128-9. 

Many writers (e g. Hotoman, Instit. x, c. 2, pr.; Bachoven, Instit. 1, 2, § 1 ; 
and Winkler, v, c. 1) divided jus civile into mixtum and meium, according as 
Natural Law was or was not included in it; but others contested even the 
bare possibility of a purely positive law: cf. Althusius, Dicaeologia, l, c. 14 
(a law completely agreeing with Natural Law would not be civile, but a law 
with no element of Natural Law would not be jus at ail) ; Ludwell, Instit. 1, 

Mr. 

38. Vultejus ( Instit . 1, 3, § 1 1, p. 41 no. 6) expresses this idea in a particu- 
larly definite way .jus naturale est vn seipso in recta rationefirmum et immutabile . . . 
iterurn est immutabile m toium, a quo interdum paulatim receditur, ut ad ipsum re- 
deundi via sit commodior, ne, si directe ad ipsum eatur, ad ipsum non peroeniatur. 

34. See the author’s work on Althusius, pp. (>3sqq. and 338. 

85. Bodin, t, c. 1, no. 1, gives the definition, Respublica est familiarum re - Respublica 
rumque inter ipsas commumum summa potestate ac ratione moderata multitudo. The and 
definition of Gregorius (1, 1, § 6) is more detailed : Respublica est rerum et vitae Civitas 
quaedam commumtas unius societatis , quae efficit mum quoddam corpus civile ex 

pluribus diversis ut membris compositum, sub una potestate suprema veluti sub uno 
capite et uno spmtu, ad bene et commodtus vwendum in hoc mortali vita, utque facilis ad 
aeternam peroeniatur. Cf. also Althusius, Polit. c. 9 ; Hocnoniu3, r, § 3 ; Kirchner, 

1, §3; Keckermann, Praecogn. p. 7; Konig, Theatrum pol. 1, c. 1 Winkler, v, 
c. 4; Suarez, in, c. 1 ; Grotius, n, c. 9, §3, cf. x, c. 3, §§4-6, n, c. 15, §3, m, 
c. 20, §§2-4; Berckringer, x, c. 4; Boxhorn, x, c. 2, § x. 

Often a distinction is drawn between Civitas and Respublica, which are said 
to be related as materia and forma, or as subjectum and Jinis, or as body and soul. 

The Civitas thus becomes merely the group or community which is the basis 
of the State, while the Respublica is the constitution of that group; and on 
this basis the Civitas is defined as a body of persons, and the Respublica as 
an order of relations (an ordojubendi ac parendi, or some such phrase) — the 
idea of societas being then connected with the former, and that of summa 
potestas with the latter. The distinction is particularly emphasised in Arnis- 
aeus, Polit. cc. 6 and 7, De rep . 1 prooem. §§4sqq., 1, c. 5, s. 3, n, c. 1, s. 1; 
see also Besold, Princ. et finis pol. doclr . Diss. 1, c. 5, §§ 1—3 an( i c. 8; Knip- 
schildt, De Civ. imp. 1, c. 1 ; Schonborner, 1, c.4; Werdenhagen, it, cc. 1 and 3 ; 

Berckringer, cc. 1 and 4. 

86. Althusius expressly makes the chief task of politics consist in the 
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investigation of the nature and authority of mqjestas; cf. his prefaces (in the 
author’s work on Althusius, pp. 18-20). 

37 On the history of the conception of sovereignty see the author’s work 
on Althusius, Part n, c. v and pp. 351 sq., with the works there cited by 
Hancke, Weill, Dunning, Dock, Merriam, Rehm and Jelhnek; and also 
Preuss, Gemeinde , Staat, Reich als Gebietskorperschaften (Berlin, 1889), pp. ioGsqq. 
[See also the exhaustive analysis of the conception in de la Bigne do Villc- 
neuve, Traiti giniral de I'&tat, vol. 1.] 

88. References for all these points may be found in the author’s work on 
Althusius, pp. 151-8, 163-78 and 351 sqq. [Gierke also refers to the notes 
on pp. 213-15, 218-19 and 220-3 °f the fourth volume of his Genossenschajts- 
recht, in a section not here translated.] 

89. See the author’s work on Althusius, pp. 143 sqq. 

40. The classification of forms of the State of course assumed a far greater 
importance when the Ruler was the ‘ Subject’ or owner of Sovereignty than 
when he only exercised a sovereignty which always and everywhere belonged 
to the People; and indeed a strict interpretation of popular sovereignty re- 
duced the classification of forms of the State into a mere classification of 
forms of government. Althusius was the first to express this consequence 
definitely; and he deals with classification only at the end of his Politico 
(c. 39), in expounding a theory of the species summi magistrate : sec I he author’s 
work on Althusius, p. 35; and see also Buchanan, p. 20, and Milton, The 
Tenure of Kings and Magistrates. 

41. This explains why we find opponents of the conception of the forma 
mixta not only among (1) the advocates of the sovereignty of the Ruler, but 
also among (2) the devotees of popular sovereignty and (3) those of ‘double 
sovereignty’. The opponents of the first kind are e.g. Bodin, ir, c. 1 , nos. 1 74- 
8, c. 7, no. 234; Gregorius, v, c. 1, §3; Barclay, v, c. 12; Bornitius, Part. 
pp. 46sqq. and 102 sqq.; Reinkingk, 1, cl. 2, c. 2, nos. 231 sqq. and cl. 5, c. 6; 
Graszwinkel, c. 6; Hobbes, De due , c. 7, Leviathan, c. 19. The opponents of 
the second kind are Althusius, c. 39; Hoenonius, n, §42. Opponents of the 
third kind are Kirchner, m, §7, litl. c; Alsted, pp. 6gsqq.; Arumaeus, 1, 
no. 1 ; Otto, Diss. an mixtus detur reipublicae status , in Arumaeus, it, no. 22; 
Brautlacht, m, c. 2, § 10; Gubach; BeindorlT; Hilliger; Konings; Schiefcrer. 
[Gierke also refers to a note on p. 219 of tire fourth volume of the Gmossen - 


schaftsrecht , in a section not here translated.] Conversely, the mixed form 
receives the adhesion not only (1) of some of the advocates of popular 
sovereignty (such as Holoman, Francogallia, c. 12, and Danacus, 1, c. 6), 
and (2) of advocates of ‘double sovereignty' (e.g. Besold, De statu nip. 
mixtae, c. 2 ; Frantzken, De statu nip. mixtae, in Arumaeus, ill, no. 27 and IV, 
no. 41, §§6osqq.; Tulden, n, cc. 16-17; Bcrckringcr, 1, c. 12, §§15-21; 
Werdenhagen, n, c. 25; Liebenthal, d. vm, qu. 1 ; Paurmeistcr; Limnacus; 
Carpzov) [Gierke also refers to pp. 2i8sqq. of the fourth volume of the 
Genossenschaftsrecht , in a section not here translated] ; but also (3) of many of 
the advocates of the sovereignty of the Ruler. Examples of this last class are 
Molina, 11, disp. 23; Suarez, m, c. 4, no. 5 and c. ig, no. 6, rv, c. 17, no, 4; 
Albergati, 1, cc. 8sqq., pp. 25isqq.; Arnisaeus, Polit. c. 8, De jure maj, 11, 
cc. 1 and 6, De rep. n, c- 6, s. i and s. 5 §§1-134, n> c. 1, §1 , De amt. c. t, 
§§4sqq.; Busrns, n, c. 6; Knipschildt, 1, c. 8, nos. 61-3; ICeckermann, 11, 
cc. 4-6; Heider, pp. 982sqq.j Schonbomer, 1, c. 16; Felwinger, Diss. 
pp. 147-84 [ a reference is also added to other writers cited in a note on 
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p. 822 of the fourth volume of the Genossenschaftsrecht]. A similar view occurs 
in Grotius, 1, c. 3, §§17-20, c. 4, §13. 

It should be added, however, that the conception of the mixed constitu- 
tion has obviously a diilerent significance, according as the right of the Ruler 
which is held to be divisible among a number of different ‘Subjects’ is re- 
garded as (a) the one and only form of Sovereignty, or (b) merely a majestas 
personalis, or (c) a simple ‘magistracy’. 

42. Gf. Bodin, 11, c. 1 ; F. Victoria, Rel. in, no. 10 (there is the same fio- The ab- 
testas and the same libertas in every form of State, whether units or plures be solutist view 
the ‘Subject’ of sovereignty); Graszwinkel, c. 11 (whether the ruling of democracy, 
authority be persona mum or corpore mum,* the same theory is applicable in as equally 
regard to imperium and obeduntia, and their origo a Deo) ; Arnisaeus, Polit. c. 1 1 , absolute with 
Dejure maj. 1, c. 2, De rep. n, c. 7, s. 2 ; Claudius de Carnin, 1, c. 10 ; Hobbes, monarchy 
De cive, c. 7, §§7 and 9, c. 10, Leviathan, cc. 18-19. 

Those who maintained, in regard to monarchy, the principle that the king 
was superior not only to all the members of the community as individuals, 
but also to the community itself as a whole, were logically compelled to admit 
the corresponding principle in regard to democracy — that the governing 
community of the People was superior not only to individuals, but also to 
the whole body of the governed. In doing so, they allowed the conception 
of the sovereign Whole to transform itself into that of the majority [i.e. they 
regarded the majority, rather than the whole community of the people, as 
superior to the body of the governed] ; but failure to analyse their conceptions 
adequately enabled them to avoid the paradoxical conclusion, which this 
involved, that the majority had a greater authority than all the members 
taken together. Thus we find Bodin saying of the popularis status (n, c. 7), 
does miversi, aut maxima pars cioium, caeteris omnibus non tantum singulatim, sed 
etiam simul coacervatis et collectis, imperandijus habent. Other thinkers, in dealing 
with democracy, tacitly dropped the distinction between the sovereign 
community and the whole body of the governed [or, as Rousseau expressed 
it, between the people as souverain and the people as itat), and simply spoke 
of the authority of the populus miversus over omnes ut smguli. Bornitius {Part. 
p. 51) expressly remarks that in a democracy the sovereign does, collective 
uniti, only govern singuli', for cunctis non possunt [ imperare ]. Hobbes was the 
first thinker who was able, without self-contradiction, to reject the view 
thatin a democracy there was a personality of the people [as a governed body] 
which was distinct from the collective person of the people as Ruler; and he 
was able to do so because, in every form of State, he regarded ihe people as 
being, in relation to the Ruler, a mere sum of ‘dissolute’ individuals (cf. 

De cive, c. 6, §§ 13 and 17, c. 7, §§5-7, c. 12, §8, Leviathan, c. 18). 

48. Thus Besold {De maj. s. 1 , c. 1, §5) ascribes to the popular assembly in The 
a democracy, acting by majority-vote, only a majestas personalis, while he problem of 
assigns to the community of the citizens a majestas realis; and he consequently the People 
draws the conclusion that unanimity is required for constitutional changes as Ruler and 
and for any regulations which relate to the State itself. Diodorus of Tulden the People 
(1, cc. 1 1 and 12) takes the same line. The advocates ofa‘ double sovereignty’, as ruled 
who distinguished between majestas realis and personalis even in treating of 
democracy, were theoretically bound to assume two different forms of the 

* Persona unum ~ one in the sense of possessing a single legal personality (though 
several physical persons may unite to constitute that single personality) : corpore 
unum - one in the sense of being a single physical person. 



Monarchy 

and 

Republic 
as the two 
types 


sovereign community of the People. Similarly, too, in the pure theory of 
popular sovereignty, the sovereign People [which is ultimately supreme in 
all forms of State] cannot be logically identified with the People which is 
instituted as the Ruling authority in a democracy. Even the advocates of 
the sovereignty of the Ruler, if they pushed the docliinc of u contract of 
submission [i.e. of a contract of government] to its logical conclusion, were 
bound to distinguish, as the two separate parties involved in this contract 
when a democracy was in question, (i) the originally sovereign People, and 
(a) the sovereign popular assembly deciding by majority-vote [to which the 
originally sovereign People had submitted itself by contractj : cf. Victoiia, 
in, nos. i, 6-8; Soto, iv, qu. i, a. i ; Molina, n, d. 23, § 12; Fridenreich, c. 18. 

It was impossible, however, to take these distinctions seriously without 
being involved in contradictions. Thinkers began by arguing, whcic other 
forms of State than democracy were concerned, that both the original rights 
of the People and those of its rights which still remained in action after the 
institution of the Ruler belonged to the same assembly — the assembly of all 
the members of the State — deciding as a mivemtas by majority-vole. Then, 
as soon as democracy was in question, they made a sudden volte-face , and 
required unanimity. [I.e. they claimed that the sovereign People, when 
exercising its original rights, must be unanimous, though they allowed that 
the popular assembly, when exercising the rights which it acquired by being 
instituted as Ruler, might decide by majority-vote.] This was an entirely 
arbitrary procedure; and yet without it the distinction of the two forms of 
the popular community remained without any pi actical significance. Many 
thinkers, accordingly, dropped any idea of a contract of submission [between 
the sovereign People and the popular assembly] in dealing witli democracy, 
and substituted for it a special resolution of the sovereign People to retain its 
sovereignty; this is the line taken hy Suarez, in, c. 4, nos. i, 5-6, 1 1 . Others, 
again, substituted [in lieu of a contract between the sovereign People and 
the popular assembly] a contract between the People and the governing 
body of the Republic, thereby abolishing any clear logical distinction 
between a Monarchy and a Republic. This is the line taken by Althusius 
(c. 39): while describing the People as itself the summits magislratus in a 
democracy, he nevertheless assumes a contractual relation between the 
People and its officials and ephors; cf. Rossaeus, c. x, §3, and Milton, 
Defensio of 1651, c. 6. The majority of thinkers were altogether silent on 
this difficult question. Hobbes, however (loc. cit,), saw clearly this weak 
spot in the armour of the doctrine of popular rights; and he used the in- 
herent self-contradiction of the view that in a democracy the People must 
be superior to the People in order to refute entirely the idea that a popular 
community, as distinct from its Ruler, could have any sovereignty at all, 
whether in the way of original rights or of rights that still remained in 
action after the Ruler’s institution. 


44. See the author’s work on Althusius, pp. 143 gqq. an d 356. 

46. Op. cit. pp. 85, 91 and 34.1. 

46. In this connection the three basic forms of government distinguished 
by Aristotle [the One, the Few and the Many] continued to be generally 
recognised; but there was an increasing tendency to unite with Aristotle’s 
threefold division a logical distinction of governments into the two forms of 
Monarchy and the Republic-aristocracy and democracy being then taken 
together as forms of State with a collective government [i.e. government by 
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more than One]. Gf. Althusius, c. 39; Victoria, lid. in, no. 10 (units vel 
plures ) ; Bomitius, Pari. p. 45 (mapestas inest uni semper rep Xu-ycu, inteidum eliam 
persona, interdum mullis*) ; Kcckcrmann, Polit. 11, c. x ; Arnisacus, Depute map. 
r, c. 2, Polit. c. 11 (the sovereign is union either natur/i, or conspiralione el ana- 
logic); Grotius, 1, c. 3, §7 ( persona una pluresvc) ; Busins, 1, e. 3, §4 (anus vel 
plures ) ; Berckringer, 1, c. 4, § to ( mum numero vel analogia) ; Graszwinkel, 0. 1 1 
(persona unum or corpore unum ) ; Hobbes, De ewe , c. 5, §7 and c. 7, Leviathan, 
c. 17 (unus homo vel coetus). Althusius, Bornitius, Keckcrmann, Besold (De 
Arist. c. 1), Tulden (11, c. 12) and other writeis use the technical expressions 
‘Monarchy’ and ‘Polyarchy’. 

47. The believers in a mixed constitution regarded a division of the right Mixed and 
of government as possible; and conversely the indivisibility of governing limited 
authority served their opponents as the chief ground for rejecting such a form constitutions 
of State. Both allowed that other ‘Subjects* (and, more particularly, as- 
semblies of the Estates in a monarchy) might participate to some degree in 

the exercise of the right of government. But believers in the mixed constitu- 
tion — assuming that States in which the right of government was constitu- 
tionally limited could co-exist with absolute States — asserted the possibility 
of an independent right to participate in the exercise of State-authority; while 
their opponents — refusing to allow any binding force to a constitutional 
limitation of the Ruler — treated any modification of governing authority 
by the co-operation of other factors as only a variation within the mode of 
government (ratio gubernandi or forma gubernandi). 

Most of the advocates of the mixed form (cf. supra, n. 41) recognised in 
addition the merely ‘limited’ form of government (e.g. Molina, 11, d. 23; 

Suarez, in, c. 4, no. 5, c. 9, no. 4, rv, c. 17, no. 4; Kcckermann, 1, c. 33, 11, 
cc. 4-6; Heider, pp. g82sqq.; Busius, n, cc. 6-7; Grotius, 1, c. 3, §§ 16-18) ; 
but there were some of them who thought that while division of sovereignty 
was conceivable, limitation was not (Arnisacus, Depute map. 1, c. 6, De rep. 
n, c. 2, s. 5). Even the opponents of the mixed constitution (supra, n. 41) 

— not only those who advocate popular soveieigntyand ‘ double sovereignty 
but also many of those who advocate the sovereignly of the Ruler — are 
willing to accept the idea of limited government, and to defend, in so many 
words, the inviolability of constitutional limitations on the right of the Ruler 
(Bornitius, Part. 43, De map. c. 13; Fridenrcicli, cc. 18 and 29). On the other 
hand the thorough-going absolutists reject the limited form no less than the 
mixed (Bodin, 1, c. 8, nos. 85-99; Gregorius, 1, c. 1, §9, xxiv, c. 7; Barclay; 

Graszwinkel, cc. 3, 4, 6, 11; Hobbes; Salmasius, c. 7). 

48. Cf. the author’s Althusius, pp. 8osqq. and 341 . The fact that Arnisacus 
(op. cit. p. 81 n. 19) and Grotius (op. cit, n. 20) recognise other grounds 
[in addition to delegation by the people] for the acquisition of the rights of 
government, or again that Graszwinkel (c. 2) rejects the contract of govern- 
ment altogether, hardly weighs in the balance against the general trend of 
Contractarian theory. 

49. Op. cit. p. 85, n, 30. 

50. Op. cit. p. 85 n. 32. 

51. The identity of the people as it now stands with the people as it The People 
originally existed was used to explain why a contract of government assigned identical 
to a primitive past was obligatory upon the present generation. In defence through the 

* “The ‘Subject’ of Sovereignty is always theoretically one; sometimes it may generations 
also actually be one person, but sometimes it may be composed of many.” °J life 
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of this identity we find an appeal expressly made to the principles of the 
[Roman-law] theory of Corporations in regard to the continuous existence 
of the universitas through all the changes of its members: cf. especially 
Junius Brutus [the author of the Vindiciae contra Tyrannos], qu. in, pp. 1 7 1 sqq. ; 
but cf. also Althusius,c. 19, §§74sqq.,c. 9, § 16, c. 38, §§65 sqq., and Victoria, 
Rel, m, no. 11. Grotius uses the same idea (n, c. 5, §31), extending it to 
cover cases of the forfeiture of impenum by delict or in war — quia successio 
partium non impedit quominus unus sit populus; cf. also m, c. 9, §9. 

52. According to the Vindiciae contra Tyrannos the people, as a universitas 
which unius personae mcem sustinet, (1) acting in conjunction with the King, 
concludes a covenant with God (qu. 11, p. 75), and (2) acting by itself, con- 
cludes a covenant with the King (qu. ni, pp. I3isqq. and 248 sqq.). Now 
since universitas nunquam, montur , and no prescription runs against it (qu. in, 
pp. 1 70-1), the people continues to possess inviolable rights and duties in 
virtue of both these covenants. (1) It is responsible to God, as corretis de- 
bendi [or joint debtor] with the King, for the well-being of the Church, and 
it makes itself liable to divine punishment by tolerating godless magistrates; 
while according to the rule quod universitas debet, singuli non debent, the primates 
of the people exfoedere cum Deo non tenentur (qu. n, pp. 76, 84sqq. and 115). 
(2) Again, in regard to the King, the people, as a universitas, has a higher 
authority, and in the event of his becoming a tyrant it has the right and duty 
of resistance and deposition (qu. in, pp. I43sqq. and 292 sqq.); while 
singuli pnvati arc in no way called upon to take such action (ibid. pp. 3 1 9 sqq.) . 

Althusius brings the popular community, as a consodatio publica universalis, 
entirely under the category of the universitas (Polit. c. gsq.). He ascribes to 
this corpus consociatum — the totum corpus consociatianis, or universitas populi — in- 
alienable sovereignty, the ownership of State-property, and the rights 
belonging to an employer in regard to all officers vested with public powers 
of administration; while, citing in justification the [Roman-law] theory of 
corporations, he excludes individuals from the enjoyment of all these rights 
(Praef. pp. 9, 17, 18, ig, 38). See also Buchanan, pp. i6sqq. and 78; 
Hotoman, Francogallia , cc. 6-9 and 19; Rossaeus, c. 1, §§2-3; Mariana, 1, 
c. 8; Marius Salamonius, Depnnc. i, pp. 19-20. 

53. See, for example, Paurmeister, 1, c. 17; Bortius, c. 6, §2; Besold, De 
maj . sect. 1 , c. 1 , § 4 ( corpus ) and § 7 (penes universitatem populi) ; Limnaeus, Cap, 
imp. p. 352.. 

54. Grotius employs the conception of the universitas and the principles 
of the [Roman-law] theory of corporations (1) in dealing with the contractual 
devolution or transference of supreme authority by the people (1, c. 3, § 13; 
n > c ' 5> §3i) c. 14, §§2 and 10; ni, c. 8); (a) in his account of delicts of the 
people and its responsibility for the delicts of its members (n, c. 21); (3) in 
regard to the question of the obligation of the people by the acts of I he king 
(11, c. 14, § 10) ; (4) in justifying reprisals under international law (in, c. 2) 
and the taking of prizes (in, c. 6, §8); and also in other respects. 

55. See Victoria, m, no. 8; Vasquez, c„ 47; Soto, iv, qu, 4, a. 1-2 (the 
people as corpus)-, Molina, n, disp. 23; Suarez, hi, cc. 2-3 (the people as 
communitas, corpus mysticum, corpus politician, originally possesses and transfers 
the supreme authority). See also Pruckmann, pp. gosqq. (contract with the 
universitas or communitas), p. in, nos. 25sqq.; Boxhorn, 1, c. 2, § 1 ( corpus mul- 
torum); Busius, i, c. 3, §3 ( universitas cujuscmque Mitts legiiimae civilalis mo 
imperio contentae). 
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56. See Bodin, 1, c. 8, nos. 85-99; Gregorius, 1, 1, §§6-7 (union corpus civile 
accoiding to 1. 30, D. 41, 3 and 1. 1, § 1, D. 3, 4) ; Knipscliildt, v, c. 1, nos. 3-4 

57. The people united in a State is described as a societas civilis, naturally 
developed by the extension and perfection of the Family, in the following 
writers: Gregorius, 1, c. 1, §6 and c. 2, §§ 1—6 (societas, quae natura coaluit), 
xix, c. un.; Arnisaeus, De rep. 1, c. 5, s. 4 and s. 5, Polii. c. 6 (the ewitas is a 
societas , the civis is a soevus) ; Bcsold, Diss. 1, c. 3 ( societas civilis , which in utero 
naturae concepta, in ejus gremio nutrita est) ; Kirchner, Disp. 1, §3 ( societas populi, 
legitimo civilis potestatis imperio coalita) ; Keckermann, pp. I2sqq. ; Fridenreich, 
c. 2 (growth from consociationes domesticae , like a many-branched tree from its 
roots) and c. 10; Scl^Jsorner, 1, c. 4; Cruger, Disp. 1 ; Heider, pp. 25sqq.; 
Werdenhagen, a, cc. 1-3 (the populus is a societas civilis) ; Tulden, 1, c. 5 
( societas emits , which arose ex naturae mstiuctu), and c. 6 (the finis reipublicae is 
societatis civilis tutela atque cultura); Coming (societas civilis , with impel ium)‘, 
Knipschildt, 1, cc. 1 and 6, and many other writers. 

A societas civilis founded by a union of men originally living in isolation is 
the basis adopted by Buchanan, pp. 1 1 sqq. ; Mariana, 1, c. 1 ; Rossaeus, c. 1 , 
§ 1 ; Boucher, cc. iosqq.; Hoenonius, 1, §§4sqq.; Winkler, 1, c. 10, n, cc. 9-10, 
v, c. 3 (multitudo sese consociat, and thus produces societas civilis) ; cf. the de- 
scription of the State as societas civilis et voluntaria in Velstenius, dec. 2-5, and 
in Matthias, Coll. disp. 4-5 and Syst. pp. 20sqq. The treatment of the com- 
munity of the people as a contractually created ‘society’ is carried into 
greater detail by Salamonius, 1, pp. 35 sqq. and 38-42, and by Paurmeister, 
1, c. 1 7, nos, 3 sqq. (the societas formed by mutua conventio), c. 3, no. 1 o (societas 
et libera conventio), c. 30, nos. 1-3 (the ending of such societas by canlraria 
voluntas) . 

Althusius, who is the first to develop a formal theory of the social contract 
as constituting the State, interprets the State throughout (like all other 
corporate bodies) as a consociatio or societas (Poht. cc. 1-9; Dicaeolog. 1, cc. 8, 
32, 78 and 81). Grotius constantly applies the conception of consociatio or 
societas to the political community (Proleg. cc. 15-16, 1, c. 1, § 14, n, c. 5, 
§§17, 23, 24, n, c. 6, §§24 sqq., in, c. 2, §6, c. 20, §§7-8). 

58. Cf. the author’s Althusius , p. 94 n. 51, p. 96 n. 59, p. 98 n. 63, p. 100 
n. 68. Schonborner, 1, c. 4, definitely says, Essentia reipublicae est inpersonis vel 
imperantibus vel obtemperantibus, sibi mvicem mutuis officiis obstridis. 

69. Gf. the author’s Althusius, pp. 96 sqq. 

60. Thus, according to Molina (n, d. qq, §§8-9), societas politica arises 
from the union of originally independent individuals ; but because the natural 
reason given by God impels them thereto, there results eo ipso, quod homines 
ad integrandum umm corpus Reipublicae convenimt, jure naturali, et sic a Deo 
immediate, potestas corporis totitts Reipublicae in singulas partes, ad eas gubernandum, 
ad leges illis ferendumjusque tills dicendum, et ad eas pmiendum. The homines con- 
venientes, because they are partes, are a conditio sine qua non of the authority 
thus resulting, but they are not its creators: otherwise it would be impossible 
to explain why the community has a right of life and death, while no in- 
dividual has such a right over himself. Moreover, longe diversa fit potestas, quae 
ex nalura rei consurgit in Republica, a calledione particularium potestatum singulorum ; 
and a Respublica does not hold its power audoritate singulorum, sed immediate 
a Deo.* 

1,1 The theory of the theologians may be illustrated from the analogy of marriage. 
The agreement of husband and wife is necessary to the existence of marriage. But 
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Suarez (hi, cc. 1-3) argues still more emphatically that, inasmuch as man 
is born free and subject to no human power, the perfecta commmitas only arises 
in consequence of the interventus humanae voluntatis, and indeed per volantatem 
omnium qui in ilia eonvenenmt, but at the same time, man being by nature 
subjicibilis, this agreement of umon corresponds in his case to the demands of 
natural reason. Moreover, although the community itself coalescit medio 
consensu et volmtate smgulorum, the authority which it possesses is not acquired 
directly from the singuli , who did not previously possess any such power, and 
least of all any right of life and death; nor is such authority acquired directly 
from God; it is derived ex pi rationis naturalis, as a proprietor consequens naturae 
which God has willed; and therefore it follows that individuals, though they 
are creators of the corpus pohticum, are not the source of the authority of that 
body over itself and its members. 

See also Didacus Covarruvras, Pract. qu. 1, cc. 1 and 4 ( societas civilis is 
formed lege naturali , and by the same law it possesses all authority, which it 
proceeds to devolve upon a ruler) : Soto, 1, qu. 1, a. 3 and iv, qu. 4, a. i-a 
(God, per legem naturalem, gave individuals a right of self-preservation, and 
with it — because self-preservation is impossible in isolation — an instinct for 
society, and thus He gave the congtegata Respublica authoiity over itself and 
its members) ; Victoria, m, nos. 4-8; Bellarmine, De lams, cc. 5-6 ; Claudius 
de Carnin, 1, c. 9. 

61, Suarez (in, c. 3, nos. 6-7) compares the soveieignty of the corpus 
pohticum et mysticum with the liberty of the individual person. In both cases 
there is an authority over the self and its own members— an authority which 
is necessarily given with and by the fact of existence. Now as the child re- 
ceives its existence from its father, but its liberty from God, in virtue of 
Natural Law, ita haeepotestas datur communitali hominum ab auctore naturae, non 
tamen sine mterventu ooluntatum et consensuum hominum , ex quibus talis communitas 
perfecta congregata est. As the father can beget or not beget the child, but if 
he begets it can only beget it as a free being, so it only needs a human will 
directed to that end to bring the community into existence, but ut ilia com- 
munitas habeat potestatem praedictam, non est necessaria specialis voluntas hominum, 
sed ex natura rei consequitur et ex providentia auctoris naturae. Just because they 
are not inherent in the nature of either, the sovereignty of the community 
and the liberty of the individual are both alike alienable and transferable. 
See the author’s Althusius, p, 67. 

62. Such a view is already implied in the argument, that sovereignty 
must originally belong to the community because there is no discoverable 
reason why it should belong to one person rather than another: cf. Victoria, 
op. cit. no. 7; Bellarmine, op. cit.; Molina, d. aa; Suarez, hi, c. a, nos. 1-4. 
But it appears more explicitly in the further conception, that the community 
is driven by the nature of things to transfer its original authority to a ruler 
because it cannot, as a multitudo, exercise that authority itself: cf. Victoria, 
op. cit. no. 8; Bellarmine, op. cit. (where it is definitely said that supreme 
authority immediate tanquam in subjecto in iota multitudine est, but is transferred 
by this multitudo). Soto argues in the same sense, xv, qu. 1, a. 1 
A similar line is adopted by Molina (a, c. 33). While describing the sove- 
it does not explain, or create, the institution of marriage. The institution is an in- 
herent part of the divine scheme; and the agreement of the parties is simply an 
agreement to fit themselves into that scheme, which exists per se apart from their 
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reignty of the people as the authority of a body over its members, he none the 
less takes the totum corpus to be the [mere] sum of all; and he depicts the trans- 
ference of authority to a Ruler as a command of Natural Law, inasmuch as 
otherwise [i.e. if the transference were not made] all would be constantly 
obliged to act in unison and by unanimity. 

Even Suarez, in spite of the emphasis which he attaches to the corporate 
nature of the unity of the people, cannot transcend the conception of that 
unity as a mere collection of all its members. He describes the hominum collectio 
(in, c. a, no. 3), or the tota commumtas (ibid. no. 4), as the original ‘Subject’ 
of supreme authority; and he contents himself with adding that multitudo 
hominum dupheiter considerari potest (1) mo modo, ut est aggregation quoddam sine 
ullo ordine vel unions physica vel moralt..., (2) alio modo, quatenus speciali voluntate 
seu communi consensu in mum corpus politicum congregantur uno societatis vinculo et 
ut mutuo sejuvent in ordine ad mum jinem politicum, quo modo efficimt unum corpus 
mysticum, quod moraliter did potest per se mum. He argues that it is only in this 
second mode or sense that the community is the ‘Subject’ of a communis 
potestas, cui singuli de commmitate parere tenentur; in the first sense or mode it only 
possesses such authority, at the most, radicahter (m, c. 2, no. 4; cf. 11, c. 3, 
nos. 1 and 6 — rudis collectio stve aggregatum as distinct from corpus mysticum).* 

63. In Buchanan (pp. usqq.), Mariana (1, c. 1), Rossaeus (c. i, §1), The 
Boucher (cc. losqq.) and Paurmeister (1, c. 17, nos. 3sqq.), the authority authority of 
of the State is regarded as proceeding merely from the social union of free the State as 
and equal individuals who originally lived in isolation. Althusius (Polit. a sum of 
cc. 1 sqq.) ascribes the rights of all associations to a communicatio mutua in individual 
things, services and rights which are useful and necessary for social life, rights 
Grotius (n, c. 5, §§i7sqq. and c. 20, m, c. 2, §6) derives the rights of the 

Slate, including the power of punishment, entirely from the original rights 
of individuals. Milton {The Tenure, pp. 8-10) considers the authority of the 
State as the product of a contract of society formed among men who are 
naturally born free, ‘this authority and power of self-defence and preserva- 
tion being originally and naturally in every one of them, and unitedly in 
them all’. See the author’s work on Althusius, pp. lossqq., 344sqq. 

64. A typical example of this conception is the way in which Salamonius Salamonius 
(pp. 33-42) attempts to prove that populus ipse suis legibus hgatur, although on the State 
nobody can be imperans and obediens at the same time, and nobody can be as a sum of 
seipso potentior. In reality, he argues, each law is a contract, and the people contractual 
is a contractually united body of persons. The very beginning of the cioitas, obligations 
as a civilis societas, already implies binding contracts, and therefore laws. It 

is all a question, not of the obligation of the people to itself, but of mutual 
obligation between the individual members of the people — societas non sibi 
obligatur, sed ipsi inter se socii; and the Ruler, who occupies the position of 
praepositus or institor in the societas, is no less bound than the oilier members. 

Cf. Milton’s phrase (op. cit. p. 8), ‘a common league- to bind each other 
from mutual injury’. 

* Here again (cf. the translator’s note appended to note 60), the theory of the 
theologians seems really to be higher than Gierke allows. The consenting parties 
who are necessary to the existence of a political society (just as they are necessary to 
the institution of marriage) may be, as such, only an aggregate. But the institution 
which emerges from their act of agreement as a number of individuals is a part of 
the divine scheme, and is a true ‘mystical body* in that scheme. The distinction is 
fundamental; and if we accept it the State is really a corpus. 

16-2 
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65, Althusius identifies the body politic ( corpus symbiolicum ) with the con- 
tractual community of the members of the people ( communio symbioiica uni- 
versalis ) : he bases all the rights of governing authority on the obligation, 
incurred in and by the contract of society, to participate in a communicatio 
of material and spiritual benefits and means of action; and he ascribes to 
the government only the position of 'administrator’ of such matters as are 
the objects of this communicatio. Cf. Polit. cc. gsqq.; Dicaeologia, 1, c. 81 , and 
the author’s work on Althusius, pp. 2isqq. 

66. Gf. Grotius (n, c. 5, §23): consociatio, qua multi patresfamilias in mum 
papulum ac crntatm coemt, maximum datjus corpori in partes, quia haec perfectissima 
est societas , neejue ulla est actio kommis externa, quae non ad hanc societatem aut per 
se spectet aut ex cucumstantus spectate possit. In §24 he argues that the in- 
dividual is entitled by Natural Law to terminate his membership [of the 
State] ; but just as in the societas privata of Roman law a member cannot quit 
if his leaving affects the society, so here he can only quit on condition of 
paying in ready money his share of any debt with which the State may be 
burdened, or of providing an idoneus in lieu of himself if the State be engaged 
in war : moreover departure is often forbidden by positive law, and a pactum 
sic mitum is valid. In in, c. 20, §§7-8, he argues that it follows from the act of 
consent, implied in entryinto civil society, that res singulorum maybe sacrificed 
for the sake oipublica utilitas in the event of the conclusion of a peace-treaty; 
but it equally follows, he adds, that individuals have a claim to compensation 
for war-losses from the means at the disposal of the community. The reason 
is that, though the infliction of injury and loss on an external enemy is lawful 
in war, does inter se smt socii, et aequum est ut commmia habeant damna quae 
societatis causa contingmt. But positive law may ordain, none the less, ut rei 
hello amissae nulla adversus civilatem actio sit, ut sua quisque arctius defendat. 

61. For Althusius the sovereign People is identical with the consociata 
mulhtudo', with homines conjuncti, consaciati et cohaerentes ; with the universa 
membra conjunclim; with the populus miversus ; with the consociatio universalis } 
with the totum corpus (Polit. Praef., cc. 9 and 17; Dicaeologia, 1, cc. 7-8.) Simi- 
larly the author of the Vindidae contra Tyrannos identifies the sovereign with 
the populus coiyunctim non divisim, the universi, or the universa multitude (qu. 11, 
pp. 75, 8gsqq., gisqq., 114; qu. in, pp. 149, 171 sqq., 297sqq.). To Buchan- 
an, the sovereign is the miversus populus (pp. 16, 30, 48, 78-80, 87) 1 to Hoto- 
man, it is the miversus populus or universi (Francogallia, cc. 6-9 and tg); to 
Danaeus, the subditi or populus miversus (1, c. 4, pp. 36-44; in, c. 6, pp. 217 
sqq.) ; to Boucher, the multitudo jure coacta, which must not be confused with 
the mcondita et confusa iurba (1, c. 9) ; to Mariana, the universi (1, c. 8) ; to Sala- 
monius, the multitudo hominum or universi (1, pp. 20, 36); to Rossaeus, the 
universi (c. 2, §11); to Hoenonius, the universi, or populus miner m, or populus 
tnbutim cunatim centuriatim vel viritim collectus (n, §§46, 51 ; 8 a) • to Milton 

‘all as united together’ (The Tenure, p. 9). ’ ’ 

In the same way majestas realis is ascribed by Kirchner to the societas populi 
coafota (rr, §i); by Paurmeister, to the populus miversus (i, c. 17); by Berck- 
ringer, to the populus miversus . . , collective— hut also, at the same time, to the 
smguli as members of this collective body (i, c. 4, §§ 6-8) ; by Alstedius, to the 
subditi umverst (p. 18); by Werdenhagen, to the people as colUdimm quid, 
possessed of quantitative and qualitative attributes (11, c . 6). Similarlv 
again, we find the ‘Subject’ of original sovereignty, and of the papular 
rights which persist after the alienation of that sovereignty, described in 
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Soto as the multitude) colleclim sumpta or the populus congregatus (1, qu. i, a. 3, 
qu. 7, a. 2 ; rv, qu. 4, a. 1-2) ; in Victoria, as the multitudo or omnes simul (in, 
nos. 8, 15) ; in Bellarmine, as the tota multitudo (cf. n. 62 supra) ; in Molina, 
as the sum of all (n, d. 22-3, 25; m, d. 6) ; in Suarez, as the homimm collectio 
or multitudo (cf. n. 62 supra). Grotius too regaids the universitas as consisting 
only of singuli quique congregati vel in summam reputati (n, c. 2 1, § 7) ; and Keeker- 
mann describes the people as collectivum quid ordmatum ( Praecogn . p. 7). 

68. The advocates of the theory of popular sovereignty, like those of the Omnes ut 
theory of ‘double sovereignty 1 , expressly emphasise the fact that the Ruler singuli and 
is superior to his subjects ut singulis, but inferior to them ut miversis. Gf. the ut universi 
Vvnd. contra Tyr. qu. 11, pp. gisqq., qu. ni, pp. 391 sqq.; Buchanan, 

pp. 79-80 (the king is to singuli , as the people is to the king) , Salamonius, 1, 

р. 20 (the king is major singulis, sed minor miversis, as being the serous miversi- 
tatis, but not the smgulorum minister ) and p. 28; Rossaeus, c. 2, §ri; 

Danacus, in, c. 6, pp. 2i7sqq.; Althusius, c. 9, §18 {non singulis, sed conjmctim 
miversis membris et toto corpon consociati regnt competit) ; Hoenonius, n, §46 {uni- 
verst, not singuli, are the Superior) ; Alsledius, p. 18 {superior singulis, inferior 
subditis miversis) and pp. 56sqq.; Milton, Defensio of 1651, p. 70 {Rex est Rex 
singulorum, and also universorum, but only si voluermt). 

Conversely, the advocates of the sovereignty of the Ruler argue that the 
Ruler is superior not only to singuli but also to universi: cf. Soto, rv, qu. 4, 
a. 1; Molina, n, d. 23, §8; Bornitius, Part. p. 41, De maj. c. 4. Gf. also 
Bornitius, De maj. c. 6 (the end of the State is salus seu beatitudo reipublicae sive 
populi universi primum, deinde singulorum) ; Suarez, in, c. 2, no. 4 (supra, n. 62) ; 

Grotius, i, c. 3, §§ 7—9, ni, c. 8, §4. 

69. Cf. Salamonius, 1, p. 36 (although the populus una mterdum censetur The unity of 
persona, it is only ut fete una, and vere populus non aliud est quam quaedam homimm the People 
multitudo) ; Suarez, 1, c. 6, no. 17 {una persona ficta), nt, c. 2, no. 4 {unum corpus a ‘ Fiction * 
mysticum, quod moraliter did potest per se mum) ; Vind. c. Tyr. qu. n, p. 75 {uni- 
versitas unius personae vicem sustinet, as the Lex mortuo* teaches); Limnaeus, 

Capitul. nos. 48sqq. {majestas realis is the power quae Reipublicae adhaeret, hoc 
est universitati, quae non nisi fate personae nomen mducere potest, ex personis tamen 
constat) ; Grotius, n, c. 21, §8; Werdenhagen, n, c. 6, §§22-4 {persona is used 
in political theory only for the singulus, but injure it is also used for populus, for 
an office, for a universitas, and in all cases in which plures personas urns 
sustinet). 

70. When a decision of the whole people is required, thinkers often speak The 
vaguely of a consensus populi or a voluntas universorum, without going into the common 
question whether or no they mean a regular act of an assembly which must will an 
follow the forms that are necessary for the decisions of a corporation : cf. agreement of 
Buchanan, pp. i6sqq., 30sqq., 78; Rossaeus, c. 2, §4 (the consensus populi as many wills 
the will of the Respublica) ; Salamonius, 1, pp, 8sqq., n, 3isqq.; Mariana, 

1, c. 9; Vasqucz, c. 47; Molina, 11, d. 25; Suarez, ni, c. 4, nos. 1-2, c. 4, no. 5, 

с. 9, no. 4; Boxhorn, 1, c. 3, §§i5sqq. (since rule is contrary to nature, it 
depends on the constant consensus of imperans and subditi) ; Grotius, 1, c. 3, 

§§8 ( populi universim sumpti arbitrio), 13 {populi volmtate delata), 11, c. 6, §§3, 7, 

13, hi, c. ao, §g {populi totius consensu)', Salmasius, c, 6 (sovereignty belongs to 
the King either vi or volmtate populi). 

* The reference actually given in the Vind. c. Tyr. is to Lex morlui 22 D, de fidei 
commissis. 
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But we often find the decision of the people definitely treated as equivalent 
to the tacit and cumulative acts of consent of so many individuals, This idea 
is applied to the conclusion of the original contract of government, or to 
some later act of approval of a limited government which is a substitute for 
that contract: cf. Vind, c. Tyr. qu. m, pp. 264sqq., «87sqq.; [Beza’s] Dejure 
mag. qu. 5, pp. 18-30 (where the condition is made that the consensus must 
not be forced); Danaeus, r, c. 4, p. 41; Hoenonius, ix, §§56-7; Suarez, at, 
c. 4, no. 4 (the consensus is ‘tacit’ when rule has been usurped, but it is 
debitus when subjection has been imposed by a just war), c. 10, no. 7 ( con- 
sensus tacitus ) ; Amisaeus, De auct. c. 4, §§ 1 1-14, De rep. n, c. 2, s. 5, c. 3, ss. 7-8 
(consensus tacitus , and until it is given there are no subditi ) ; Knipschildt, vi, 
c. 4, nos. 12-13 (no right [of government] exists until subditi paulatim con- 
sensuemnt ) ; Fridenreich, c. 10 (all Ruling authority rests upon electio, since it 
is the consensus universorum which has either devolved it upon the ruler origin- 
ally, or legitimised it afterwards) ; Bornitius, De maj. c. 3, Part. pp. 47sqq. 
( consensus spontaneus aut coactus , expressus oel tacitus , verus vel quasi, is what 
constitutes the Ruler); Grotius, 1, c. 4, §§5sqq., n, c. 6, § 18; and sec the 
author’s work on Althusius, pp. 305-7. 

Similarly we often find writers who argue that the consent of ‘ the people ’ 
is required for laws contenting themselves with an informal approbatio 
(Molina, ir, d. 23, §§6-7, v, d. 46, §3) or an acceptatio populi (Suarez, iv, c. 19, 
and Claudius de Gamin, 1, c. 3). In the same way consensus tacitus was held 
to suffice for certain alienations [of public property] (Grotius, n, c. G, 
§§8, 10). 

On the other hand, many thinkers demand a formal resolution by a 
regular assembly in certain cases. Most of them, though there are some ex- 
ceptions, require it for the deposition of a lawful ruler who has become a 
tyrant 'in exercise’; cf. Soto, rv, qu. 4, a. 1; Molina, m, d. 6; Find. c. Tyr. 
qu. m, pp. 292 sqq.; Mariana, 1, c. 6 ( conuentus publicus) ; Althusius, c. 38; cf. 
the author’s work on Althusius, pp. 309-12. Some writers also require an 
act of a regular assembly for the appointment of the Ruler; cf. Soto, iv, 
qu. 4, a. a (publicus conventus ) ; Vind. c. Tyr. qu. m, pp, 248 sqq. It may also 
be required as a way of giving assent to certain alienations [of public 
property] ; cf. Grotius, n, c. 6, §9. 

71 . Molina, d 23 (supra, n. 6 q). Althusius (c. 9, §§16 and 18) holds that 
only umversa membra de communi consensu can dispose of the jus majestatis , be- 
cause only membra regni universe simul can constitute that right; but he also 
believes (cf. his Preface: cf. also c. 9, §19; c. 18, §§15, 84, 104, 123-4; and 
c. 38, §§125-9) that even the whole of the people, acting unanimously, 
cannot make any valid alienation or division of sovereignty. Hoenonius («, 
§39) regards regnicotae as competent to dzeidejura regni ‘ by common consent ’ ; 
cf. also his phrase (§40) ex communi placito . . . vita socialis inter membra reipublicae 
instituilur et regitur. 


72 . The assumption of unanimity was taken for granted in regard to the 
contract of society; cf. Althusius, c. 9, §19; Suarez, in, c. 3 (per volmiatem 
omnium qui in ilia convenmnt) ; Grotius, u, c. 5, §23 (vide supra, xm. 59-62). 
The consensus omnium is required for any change in fundamental laws by 
Bortius (De maj. n, §17-21); and, as we have already mentioned (supra, 
n. 43), Resold (He maj. s. 1, c. i, §5) and Tulden (1, c. 1 1) require the consent 
ol owner singuhm z. democracy for any change of ipsae leges democratkae. Ac- 
cording to Althusius (Dicaeologia, 1, c. 87, nos. 37-43) a unanimous resolution 
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should also precede the imposition of new taxes. [Gierke adds a reference 
to a note in a previous section of his fourth volume (p. 241), which is not 
translated here.] 

78. Cf. Althusius, c. 17, §58; Buchanan, p. 79 ( universe populus vel major 
pars is legislator, creator of government, and judge of the King) ; Milton, 
Defensio of 1651, c. 5, pp. 63-4, c. 7, pp. 69-70 (populi pars major et potior, i.e. 
plus quam dimidia pars populi , is Superior Rege). Generally, a majority-decision 
was regarded as adequate both for the [original] choice of a form of State 
and appointment of a Ruler, and for any subsequent changes in the con- 
stitution; cf. Victoria, m, nos. 14-15 (in the appointment of aRuleramajority 
is enough, etiarn aliis inoitis, since the consent of all cannot be attained; the 
whole of Christianity might give itself a Ruler by majority-decision; and in 
the same way a majority in a republic may, if it wishes, choose a monarch) ; 
Soto, qu. 4, a. 2; supia, n. 43. 

74. In most writers we only find a reference to the general rules of the 
[Roman] law of corporations. Grotius is the first writer (11, c. 5, §17) to 
use the fiction that the majority-principle must have been introduced by an 
act of contract into all associations, both public and private (quod in iis rebus, 
ob quas consodatio quaeque inslituta est, miversitas et ejus pan major nomine rni- 
versitatts obligant smgulos qui sunt tn sonetate). He argues (1) that in each con- 
tract of society we must assume a voluntas in societatem coeuntium ...ut ratio 
aliqtia esset expediendi negotia ; (2) that this ratio, or way of transacting business, 
can only consist in the supremacy of the majority, because it is obviously 
improper ut pars major sequatur minorem’, and therefore (3) that so far as special 
pacta et leges do not provide otherwise, pars major habet jus integri. Hobbes 
takes a similar view (De doe, c. 6, §§ 1-2). Only unanimity is valid in a 
multitudo extra civitatem ; but it marks the beginning of the transformation of 
such a multitude into a State when its members agree ut in its rebus, quae a 
quopiam in coStu proponents, pro voluntate omnium habeatur id quod valuent eorum 
major pars. Otherwise no single will can be attained. If any person will not 
accept this agreement, the rest can constitute the State without him, and 
can exercise against him their original right — the jus belli: cf. ibid. §20. 

75. See the author’s work on Althusius, pp. 216-19, and § 12, n. 129 of 
this volume [not here translated]. The author of the Vind. c. Tyr. invokes, as 
the organ for securing the observance of the rights and duties imposed by 
contract (whether it be the contract made with God, or that made with the 
king*), not the miversa multitudo, but the electi magistrate regni — the officiarii 
Regni non Regis, or consortes et ephori imperii — inasmuch as these officers a populo 
auctoritalem acceperunt, and thus universum populi coetum repraesentant : qu. ir, 
p. 89, qu. 111, pp. I48sqq. A similar view appears in the Dejure mag. qu. 6-7 
(ordines sive state ) ; Buchanan, p. 30 (ex ommbe ordimbe selecti) ; Hotoman, 
cc. 13-14; Mariana, 1, c. 8 ( proceres or deputati). 

Althusius includes both the ‘ Ephors ’ axjwi the summe magistrate among the 
administrators of public authority, who are appointed and commissioned by 
the consociata multitudo because it cannot easily meet itself, and who, within 
the limits of their commission, universum populum repraesentant (c. 18, §§ 1-47) : 
Ephori sunt quibe, populi in corpus politicum consodati consensu, demandata est 
summa Reipublicae seu universalis consodatianis, ut repraesentantes eandem potestate 

* The Vind. c. Tyr. supposes two contracts — that of people and king with God 
(the divine covenant), and that of people and king (the secular contract of govern- 
ment). 
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et jure illivs uiantur in smmo magistral constiluendo, eoque ope [et] consilio in 
negotiis corporis consodati juuando, necnon in ejusdem licentia coercenda et impedienda 
in causis iniquis et Reip. pemiciosis , et eodem mtia limiies officii continendo, et denique 
in providendo et curatido omnibus modis, ne Resp. quid detnmenti capiat privatis 
studns, odiis, facto, omissione vel cessations summi magisiratus (ibid. §48). These 
‘ ephors ’ ate appointed by popular election, but they may also be appointed, 
ex populi concessions et benefido, by nomination or co-optation (§59) : their 
commission may also be made hereditary ex consensu consociatioms universalis 
(§107) : they constitute a collegium , which acts collegialitei and by its major pars 
(§62) : as such a college they discharge the officium generals, with which they 
are vested, of representative exercise of popular rights (§§63-89, c. 38, 
§§28sqq.); but there is also, distinct from this ‘general office’ of the college, 
an officium specials of individual ‘ephors’ (c. 18, §§90-1, c. 38, §§46-52).* 

Hoenonius has a similar theory (n, §§46-51, ix, §§44-54) : ephori seu ordines 
regm have to exercise the right of the sovereign people ex jussu et consensu 
populi : as universi, quatenus umversum populum repraesentant, they are superior 
to the Ruler. Grotius argues (n, c. 6, §9 ) : populum autem conscnsisse intelligimus, 
sive totus edit... sive per legatos parltum mtegiantium mandatu sufficiente instructos; 

_ namfacimus et quod per ahum facimus ; cf. 1, c. 3, § 10, in, c. 20, §5. See also 
' Fridenreich (c. jo), who holds that, in lieu of universi , smaller assemblies 
have often to elect the Ruler by virtue of ‘delegation’: Tulden (u, cc. 19-23), 
who regards the optima forma as a monarchic temperate, optimatibus aui dilectis 
populi in partem regiminis admissis ) : Milton ( Defensio of 1651, c. 7, p. 70), who 
argues that the objection of Salmasius (that we regard plebs sola as populus) 
is incorrect; for we include omnes oidinis cujuscmque cives in the people, inas- 
much as unam tantummodo supremam curiam stabilivimus, in qua etiam proceres ut 
pars populi, non pro sese quidem soils, ut antea, sed pro its munietpiis, a quibus electi 
fuennt, suffragiaferendi legitimum jus habent. 

76. The author of the Vind. c. Tyr. ascribes to the assembly of the ‘ ephors ’, 
as Regni quasi Epitome , equal rights with the people, and an equal superiority 
with the people over the king, inasmuch as any act of a majority of that 
assembly counts as the action of the people (qu. 11, pp. 91, 94, J14; qu. in, 
pp. 148, 149, 248sqq., 297sqq., 326sqq.) ; but he expressly insists that this 
assembly cannot, by any resolution or any omission on its part, forfeit the 
rights of the populus constituens (qu. m, p. 173). The same line is adopted in 
the JDejure mag. (qu. 6-7) ; the ephors, in regard to the Ruler, are defensores 
ac protectores jurium ipsius supremae potestatis [i.e. they are the guardians of 
popular sovereignty], but they cannot actually prejudice the sovereign rights 
of the people itself. Buchanan (pp. 30sqq.) only allows the assembly of 
Estates to produce a 7r/>o/WAcu/i.a in the sphere of legislation, vindicating the 
right of final decision for the miversus populus. 

77. Althusius expressly insists that though the Ephors, in their collective 
position as representatives of the sovereign People, are superior to the Ruler, 
and though, in their assembly, they exercise the rights of majestas in respect 
to him (c. 18, §§48-89,0.33,0. 28, §§28-64, an d also c. 17, §§55-61), they are 
merely commissioners of the people; constitmntur, removentur, dejiciunlur aut ‘ 

* This whole theory of the ‘ephorate’ (which appears later in Fichte) is derived 
from Calvin’s Institutes (iv, c. xx, §31) where he speaks of ‘magistrates constituted 
for the defence of the people, to bridle kings, such as the Ephors in Sparta, the 
tribunes at Rome.. .and to-day, it may be, in each kingdom the Three Estates 
assembled’. 
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exauctorantur by the people; and they must recognise the people as their 
Superior (c. & §§82-3). Accordingly while he applies to the Ephors the prin- 
ciple that the action of corporate representatives counts as the action of the 
corporation itself (c. r8, §§n, 26, 53-8), he limits the application of this 
principle by the Unites of their commission (ibid. §§41-6) ; and he expressly 
argues that the Ephors cannot transfer any right of the People to the Ruler, 
or forfeit any such right by omitting to exercise it, since, in that case, penes 
Ephoros , non Rempublicam etPopulum, summon Reip.jus esset (ibid. § 124). Again, 
if theie be any failure of the Ephors, he claims that all their functions revert 
to the community of the people, in virtue of its imprescriptible and inviolable 
right; and then these functions are to be exercised consensu totius populi 
tribulim , curiatm , centuriatim vet vintvm rogatt aut collecti (ibid. §123). Similar 
views appeal in Hoenonius, n, §§46, 51, ix, §50. 

78 . This is the view ofHotoman (cc. i3sqq.), Boucher (1, c. 9; 11, c. 20; The People 
in, c. 8), Danaeus (nr, c. 2, p. 221), Mariana (1, c. 8), Milton (op. cit.) : cf. itself as 
Alstedius, pp. 56-61 (the ordmes [or Estates] are a Re ip. compendium ), Friden- the true 
reich, c. 29, and Keckermann, c. 4, pp. 561 sqq. We also find German pro- ‘Subject’ of 
fessors of public law (and especially Paurmeister, Bcsold and Limnacus) popular 
generally ascribing to the people of the Reich the rights exercised by the rights 
Reichstag, and even the electoral right of the Electors, just as they also 

ascribe the rights of provincial Estates to the people of the province as the 
true 'Subject’: cf. supra [in a part of vol. iv not here translated], p. 242 
n. 129. Bortius (JDe mqj. v, §9), in speaking of majestas realis, remarks that its 
possessor is tota Respublica , et secundaria ordmes et status regni. 

79 . See the author’s work on Althusius, pp. 90-91, 343. 

80 . Supra, n. 46. 

81 . Supra, n. 47. 

82 . The ‘Subject’ of Sovereignty in a Republic is pluses, according to The 
Victoria (in, no. 10), Beliarmine (De laicis, c. 6), Busius (1, c. 3, §4), Keeker- plurality 
mann (n, c. 2), and others; it is either pauci or universi, according to Bodin of the 

(it, c. 1) and Suarez (m, c. 4, nos. 1, 5-6, 1 1) : it is multi, which may again be ‘ Subject ’ of 
either pauciores or universi, according to Bornitius (De maj. c. 3, and Part. Sovereignty 
p. 45) : it is pauciores or tota civitas, according to Winkler (v, c. 4). Similarly, m a 
in the view of Grolius (1, c. 3, § 7 ), plures are the subjectum proprium of majestas in Republic 
a Republic; and plures or universi are the ‘Subject’ of majestas personalis in 
this form of State on the theory of the advocates of ‘ double sovereignty ’ (e.g. 

Alstedius, p. 14; Tulden, p. 1 2 ; Besold, De maj. sect. 1, cc. 2-7). The theorists 
of popular sovereignty also make a plurality of persons into the organ of 
government in Republics: cf. Mariana, 1, c. 3; Danaeus, x, c. 6; and 
Althusius, c. 39, § 1 (summus magistrate polyarchice). On the technical term 
‘Polyarchy’ see n. 46 supra. 

83 . Gf. Bodin, 11, c. 6 (the magnates, in a system of aristocracy, colleetim The 
imperant), and c. 7 (where the same is said to be true, in a state popularis, of plurality a 
the rives universi) ; Bornitius, Part. p. 51 (the cives collectm uniti are to be re- collective 
garded as the Ruler) ; Keckermann, n, c. 2 (plures ex aequo indivisim) ; Alt- plurality 
husius, c. 39, §§32 sqq. (when there is a magistrate poly archicus, the ruler is 

omnes conjunctim), §§46 sqq. (when there is a (magistrate) aristocratice, the 
exercise of majesty belongs conjunctim et indmidue panels optimatibe), §§57 sqq. 

(when there is a [magistrate) democratice, the papule consociatus is also 
the summe magistrate). Similar views occur in Hoenonius, ix, §3, x, §40; 
cf. also Gregorius, v, cc. 1-2 ; Molina, n, d. 23, §§ 1-14; Heider, pp. 976sqq. ; 
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Cruger, Coll. pol. Disp. 1, nr, rv; Arnisaeus, De rep . n, cc. 4-5 ; Knipschildt, 
1, c. x, no. 50 ( plures ut universe). 

84. Arnisaeus (De maj. 1, c. 2; Polit. c. xi) contrasts the republican Ruler, 
as conspiratione vel analogia unus, with the Ruler who is units natural Berck- 
ringer (1, c. 4, § 10) opposes the unus analogia to the units numeral Graszwinkel 
(cc. 3, 11) contrasts the corpora unus with the persona units', Bornitius {Part. 

р. 45; De maj. c. 3) opposes the unus rip \6ycp to the persona unus. Kecker- 
mann {Polit. 1, c. 2) explains that the whole perfection of the status poly- 
archimts depends upon the plures qui imperant assimilating themselves by their 
unity to a monarch. According to Althusius (c. 39, §59) the essence of 
democracy lies in the fact that populus ipse instar unius exercetjura majestatis et 
quasi mum repraesentat m imperando. Hippolithus a Lapide (x, cc. 3,4, 6, 14, 15) 
assigns the rule in an aristocracy to the privileged Estates as constituting 
mum corpus, miversitas vel collegium, etc. Gf. also Suarez, in, c. 3, nos. 
7-8. 

Hobbes (De ewe, c. 7, §§13-14, c 12, §8, Leviathan , c. 18) insists most 
definitely that, as compared with the natura units on which the will and 
action of the people is devolved in a monarchy, the democratic assembly or 
the aristocratic curia constitutes only an artificial unity. He draws the con- 
clusion that, while a monarchical Ruler may contravene the Law of Nature, 
a republican Ruler cannot, on the ground that in the former case the natural 
and the artificial will are one and the same, but in the latter there is only an 
‘artificial will*. The pre-eminence of the monarchical form of State is con- 
stantly referred by most writers to the superiority of natural unity over unity 
which is artificial; cf. e.g. Bodin, vi, c. 4, nos. 7iosqq.; Hobbes, De cive, 

с. 10, Leviathan, c. 19. 

85. Cf. Bodin, n, cc. 6, 7; Bornitius, Part. 41, De maj. c. 3; Althusius, 
c. 39, §§ 32 sqq.; Hobbes, Leviathan, c. 18; Hippolithus a Lapide, c. 3, sect. 3, 
c. 6, sect. 3, c. 7. Mention has already been made (supra, nn. 42, 43) of 
the difficulties into which thinkers fell in this connection, A when they sought 
to extend to democracy the distinction between the people as the ‘ Subject’ 
of popular rights and the people as the duly constituted Ruler. ICeckermann 
(n, c. 3) finds even in a democracy [no less than in an aristocracy] a system 
of reciprocal alternation of ruling and being ruled. 

86. Bodin (n, cc. 1, 6-7) refers the whole distinction between aristocracy 
and democracy to the numerical relation of rulers and ruled, making the 
former a rule of the minority, and the latter a rule of the majority. But since, 
from this point of view, he ranks as a democracy a slate of 20,000 citizens in 
which 11,000 participate in the popular assembly, and since, again, he 
allows a majority of the assembly so constituted to decide, it follows that the 
miversi vel major pars who, on his definition, are the rulers in a democracy 
may in certain circumstances be represented by a minority of the 
community. 

Grotius again and again enumerates together the king or the major pars 
procerum or the major pars populi as being the ‘Subjects’ of international 
rights, .according to the form of the constitution: cf. e.g. nr, c. 20, §§2-4. 
Hobbes (De cive, c. 5, §8) says bluntly: voluntas autem concilii inlelligitur esse, 
quae est voluntas majoris partis eorum hominum, ex quibus concilium consistif, cf. 
c. 7, §5. See also Bornitius, Part. p. 45 (universis aut majori parti) ; Kecker- 
mann, 11, c. J , Besold, Disc, nr, De demacratia, c. i, §1 ( populus vel mtfjor 



Motes to § 14 251 

87. Gf. Bodin, n, cc, 6-7; Althusius, c. 39, §§37sqq. and jSsqq.; Hobbes, 
De cite, c. 7, §§6 and 10 (in an aristocracy, he argues, just as in a democracy, 
the time and place of the meeting must be fixed, because otherwise there 
will be non persona una, sed dissoluta mullitudo sine impeno summo. For this reason 
the coeius or conventus is often described as the Ruler; and Hobbes constantly 
avails himself of the formula that Sovereignly resides either in units homo or 
in urns coetus or mum concilium). 

88. See the antitheses in n. 84 supra. 

89. Cf. Bodin, 1, c. 8, nos. 105-6: Princeps majorum pactis conventis aeque ac 
privatus obligatur, si regnum haereditario jure obvenerit, vel etiam testamento delatum 
sit: otherwise [i.e. where he has not obtained the Crown by inheritance or 
by will], he is [only] obliged quatenus Reipublicae commodo conlractum est. 
[Gierke seems to have telescoped the argument of Bodin, which is really to 
the effect (1) that a king succeeding by hereditary or testamentary right is 
bound as a private man by the pacta conoenta of his predecessors in title, but 
(a) that such a king is only bound to respect such pacta to the extent to 
which his predecessors were themselves bound — i.e. to the extent to which 
they were made for the benefit of the State.] Cf. also Arnisacus, Dejure maj. 
1, c. 7. 

Grotius (1, c. 7, §§ 1 1-37; xi, c. 14, §§10-14; m > c - 20, §6) also starts from 
the point of view of the law of inheritance. He distinguishes two cases. 
(1) When they are omnium bonorum heredes , the successores are absolutely 
obliged by the actions of their predecessors; (2) when in jus regni dumtaxat 
succedunt, they incur no personal obligation at all. In the latter case, how- 
ever, there is still an obligation, which is produced and mediated per inter- 
positam civitatem. There is a presumption that the devolution of supreme 
authority on a Ruler involves, as part of itself, the simultaneous devolution of 
thejus se obligandi, per se aut per majorem sui partem , which belongs to the people 
just as it belongs to any other group (n, c. 14, § 1 0) . It thus follows that, in so 
far as the people itself is obliged in virtue of this jar se obligandi, the successor 
will also be obliged ut caput (ibid. § 12). Now an obligation of the people is to 
be assumed not merely in any case of utiliter geslum [where there has been an 
act done in the definite expectation of a benefit], but also in any case where 
probabilis ratio is present [where there is good ground for expecting a benefit 
from an act done] ; and it is only in regard to contracts previously made 
by usurpers that the people — and with it, therefore, the rex verus — has merely 
a limited liability de in rem verso [for expenses actually incurred] (ibid. 

§ 14)- 

90. Grotius, 11, c. 14, §§ 1-2 and 6; nr, c. 20, §6. Controverting the thesis 
of Bodin, that the sovereign can dispense himself from his contracts, or re- 
cover his freedom of action (in integrum se restituere) in respect of such con- 
tracts, Grotius (11, c. 14, §§ 1-2) distinguishes actus Regis qui regii sunt and actus 
regis privati. The first sort of acts count quasi communitas faceret: in tales autem 
actus, sicut leges ah ipsa communitaie factae vim nullam kaberent, quia communitas 
seipsa superior non est, ita nec leges regiae; quare adversus hos contractus restitutio 
locum non habet; venit enim ilia ex jure eivili. At the same time Grotius main- 
tains that the people can challenge such regii actus [though they count as 
acts done by itself] on the ground that they exceed either the special limits 
of the Ruler’s right [in a given case] or the general limits of such right [in 
all cases]. The private acts of the king, on the other hand, count non ut actus 
communitatis sed ut actus partis ; and in case of doubt they fall under the ordinary 
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law, and are thus subject to restitutio in integrum and to the King’s power of 
dispensing himself from leges positivae .* 

In the same chapter (n, c. 14, §6) Grotius allows that contracts between 
the king and his subjects always give rise to a true and proper obligation; 
but he adds that it is only under Natural Law that this obligation can be 
asserted if the king has acted qua rex — though it may be also asserted at 
civil law if he has acted otherwise [i.c. qua privatus ] . 

91. Grotius himself, in the passages just cited, has recourse to the right ' 
of the community of the people and the devolution of that right. 

92. Gf. Guevara, Horologium Principle, 1, c. 36 (based on John of Salisbury 
— see Gierke, Political Theories of the Middle Age, translated by F. W. Mait- 
land, p. 24) : cf, also Knichen, 1, c. 6, thes. 1 1 (which is similar) ; Modrevius, 
Of the betterment of the general welfare, 1557, p. 162; Buchanan, pp. i3sqq. (a 
comparison of societas cioilis with the human body and its ordering, articu- 
lation, harmony and unity); Gregorius Tholosanus, 1, c. 1, §§ 6—16, m, c. 1, 

§ 1, x, c. 1, § 1, xvih, c. 1, §4, xxx, c. 1, §§4-io, and elsewhere (analogy of the 
corpus civile with the corpus physicum, in regard to head and members, soul and 
nerves, harmony and unity, and the different powers and functions of the 
different parts • see also his Syntagma, ni, c. 2, §§ 1-2) ; Lessius, Dedicatio of 
1605 to the Archduke Albert of Austria (comparison of the Prince with the 
caput, of the respublica with the corpus, of cimtates with membra, of cites with 
art us ex quibus membra el totum reipublicae corpus coalescit ) ; Besold, Print, et fin. 
polii. doctr. Dissertaho, 1, c. 5, §4, c. 8, § 1, Diss. de maj. sect. 1, c. t, §4, sect. 3, 
c- 3» §2, c. 7, §3 (comparison of the State with a corpus physicum or corpus 
humanum, in respect of its head and members, and the different functiones of 
each); Berckringer, 1, c. 4, §10 (the Rulers are the head of a body, whose 
parts have also their functions); Werdenhagen, 11, c. 24 (the essence of the 
State is unio—summum illud venerandum vocabulum mysticum — a union produced 
by status et ordinatio harmonica, just as in a physical body); cf. also Bodin, ir, 
c. 7, no, 236 (reip. partes ac veluh membra singula, quae principi reip. quasi capiti 
illigantur) . It still continued, in our period, to be a favourite habit of thinkers 
to pursue this analogy into a theory (1) of the growth, the successive ages, 
the maladies and the death of States, and (2) of the methods which were 
serviceable in preserving or restoring their health: cf. Buchanan, op, cit.; 
Gregorius, lib. xxi-xxxv; Besold, Diss. n, de republica curanda-, Knipschildt, r, 
cc. 15-17. [On this analogy in general see Maitland, Collected Papers, ux, 
pp. 285-303.] 


98. See Besold, Diss. 1, c. 5, § 1 ; Arnisaeus, Polit. c. 6, De rep. 1, 5, s. 3- 
Bormtius, De maj . c. 5, Part p, 45 (ihe finis principalis of majestas is animate 
vmpeno summo miversali rempublicam) ; Fridenreich, c. xo (government is the 
spiritus vitalis of the body politic); Bortius, De maj. v, c. 8; Graszwinkel, 
e. 4 (quod in universo Deus, in corpore anima, id in imperio majestas est)-, Knip- 
schildt, t, c. i, nos. 50-51; Tulden, 1, c. 9 (urbs «, corpus, civitas - anima, 
respublica - animus mens et ratio). [With the dictum of Graszwinkel compare 
a dictum of the eighteenth century, quoted in Van Tyne, Causes of the War 
oj American Independence, 1, p. 218, to the effect that ‘legislative sovereignty 

is as essential to the body politic as the Deity to religion’,] 

* ® r J*| U8 , thus disagrees with Bodin so far as official acts of the king are con- 
Sf (tll , e k * g c “ d,s P ense himself from an official act of contract, or recover 
personal fctfofThe^ng * “ Mt)j bUt he agrees with him * «^rd to 
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94. See Gregorius, x, c. 1, §§6-7 and xvm, c. 1, §4 (corpus civile , quod ex 
singularibus fiersonis propria cm pore et ammo compositis, tanquam membris, constat ) ; 
cf. also Besold, De maj. iir, c. 7, §3, 

95. See Victoria, in, no. 4; Soto, xv, qu. 4, art. 1; Molina, 11, d. 22, 
§§8-9; Suarez, m, cc. 1-3 (supra, nn. 60-61). Vasquez, however, in c. 4.7, 
nos. 6-8, warns his readers against drawing conclusions fiom the analogy 
between the relation of populus and does and that of corpus and membra. 
There are also, he contends, fundamental differences: the limb cannot 
change its position, and the citizen can; the foot or the hand cannot become 
head, but any citizen may; the death of the head causes death of the limbs, 
but the death of the head of the Stale produces no similar effect; in the body 
government remains always in the head, but in the State it may change its 
residence. 

96. Althusius, Praef. and c. 9, §§ 18-19 : ‘majesty’, like the anima in corpore 
physico, resides as an indivisible and inalienable unity in the corpus symbioticum 
universale consideied as a whole: it is the basis of the rights of government 
which this whole exercises over its parts. Cf. also Dicaeologia, 1, c. 7. 

97. Grotius (ir, c. 9, §3), referring erroneously to ancient writers,’ 1 - 
ascribes e£w jiiav or spintum mum to the people, regarded as a corpus ex 
distantibus [sc. compositum]. He adds, is autem spiritus sive e£is in populo est 
vitae civihs consodatio plena atque perfecta, cujus prima productio est summum im- 
perium , vinculum per quod respubltca cohaeret; plane autem haec corpora artificialia 
instar habent corporis naturalis. Just as the latter [the natural body] idem non 
esse desmit particulis paulatim mutalts , so the former — the ‘moral’ body of the 
People — remains the same though its members change. But like the natural 
organism, the People may also succumb, and lose its rights ; and it may do so 
(1) mterilu corporis, that is to say, either by the simultaneous disappearance 
of all its members (§4) or by the disintegration of their unity (§5), or (2) in- 
teritu spiritus, that is to say, by losing any supreme authority (§6). On the 
other hand, the People still remains a ‘ Subject’ of rights and duties, as much 
as ever, in spite of any alienation of territory (§7) or any alteration of the 
constitution (§8); and the union of two peoples to form one (§9), or the 
division of one people into several (§10), produces no loss of a people’s rights, 
but only a communicalio or divisio of rights, as the case may be. See further x, 
c. 1, §6, c. 3, §7; 11, c. 5, §23 (maximum jus corporis in partes), c. 6, §§4-5 (m- 
penum in an undivided body politic is like the soul in the body), c. 16, § 16 
(the body politic remains the same even if the constitution be altered), 
c. 21, §7 (on mors of the body politic). 

But Grotius, while he notes these analogies, also remarks (1, c. 3, §7) that 
in contrast with the ‘natural body’ the corpus morale may have one common 
head for a number of bodies [e.g. in the case of a federal State]. Going 
more into detail (11, c. 6, §§4-5), he argues that the ‘moral body’, being 
volunlate conlractum, is different in kind from the ‘natural body’. Owing to 
its contractual origin, the integral parts of a moral body are non ita sub corpore 
ut sunt partes corporis naturalis, quae sine corporis vita mvere non possunt, et ideo in 

* Gierke here refers the reader back to vol. m of the Genossenschaftsrecht, p. 22, 
n. 47, and to the correction on p. vih of his preface to that volume. The poult is 
that Grotius was doing violence to Stoic theory, and to Plutarch and the Roman 
lawyers who used that theory, when he ascribed to them his own idea that a single 
spirit pervades bodies composed of different parts. The Stoics and their followers, 
Gierke contends, held no such view. 
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usutn corporis rede absdndmtur. The right of a moral body over its parts is ex 
primaeva voluntate meliendum , and the amputation of parts against their will is 
therefore unjustifiable; while, conversely, the part may secede from the body 
— not, it is true, without due reason, but the plea of necessity will serve as 
such a reason. Again ‘ the right of a part to protect itself’ is greater than 1 the 
right of the body over the part’, quia pars utiturjure quod ante societatem initam 
habuit, corpus non item. Grotius also emphasises the point (in his note to 11, 
c. g, §3) that it is only dvoAoyi/oSs that he speaks of the corpus and the eljis 
or spiritus of the People. 

98. Grotius, 1, c. 3, §7: ut visas subjedum commune est corpus, proprium oculus, 
so the whole body politic and the Ruler are both simultaneously ‘Subjects’ 
of political authority [the one generally, and the other specifically]. 

9 9 . Whereas Victoria (ni, no. 4) still expressly insists that the civitas is no tn- 
ventum or artijiaum, bn tanatura profeda est , and therefore properly comparable 
to the human body, Grotius already speaks of it as a corpus artificials, and as 
voluntate contradum (cf. supra n. 97 and n, c. 9, §8). 

100. Compare the introduction to the Leviathan, where is qui summam 
potestatem habet is described as anima totum corpus oioificans et movens ; the authori- 
ties and officials are the artificial joints; rewards and punishments are the 
motor nerves; the wealth of all is the strength of the body; the safety of the 
people is its business or function; the counsellors are its memory; equity and 
the laws are its artificial reason; concord is its health, sedition its sickness, and 
civil war its death. Finally, pacta quibus partes hujus corporis politici conglutmantur 
imitantur dimnum illud verbum ‘Fiat’ sive ‘Faciamus hominem’ a Deo prolatum in 
principle cum crearet mundum. Cf. Leviathan, c. 17; De cioe, c. 5. 

3 01. Introd. to the Leviathan: just as ars humana imitates nature, which 
is the ars divina, and just as it creates (in the watch, or automaton, or 
machine with springs and wheels) an artificiale animal with a vita artificialis, 
so it also imitates that nobiltssimum animal Man. Magnus ille Leviathan, quae 
Civitas appellatur, opificium artis est et Homo artificialis, quamqmm homine naturali, 
propter cujus protedionem et salutem excogitatus est, multo major, and Man is here 
at one and the same time materia and artifex. Cf .De ctve, c. 5 and c. 7, §§ iosqq., 
and Leviathan, c. 1 7, on the voluntas artifidosa of this body ; Leviathan, c. 1 g, on 
smessio as the way of continuation of its vita artificialis ; ibid., c. 20 and follow- 
ing, on the mathematical rules for the construction of this artifice, and c. 31 
[? c. 26] on laws as vincula artifmalia. 

102. Thus the Vind. c. Tyr., qn. in, describes the king as minister or serous 
Reipublicae (p. 144), and the representatives of the People as officiarii Regni 
non Regis (p. 148), hut otherwise always depicts the community of the People 
as the ‘Subject’ of supreme authority (pp. I4 3 sqq.; 248sqq., agasqq.). In 
the same way Hotoman makes the immortal Respublica or the Regnum 
superior to the mortal king {Francogallia, c. 19); but he proceeds to identify 
this Subject’ [of supreme authority] with ipsa civium ac subjedorum universitas 
et quasi corpus reipublicae and with the populus (ibid. c. 19; Qyaest. illust. qu. 1) 
and he expressly declares that summa potestas est populi ( Francogallia c. iqV 
Boucher (1, c. 9) states in so many words that the sovereign People in its 
corporate unity is identical with the Regnum or Respublica : cf. n, c. ao, m 
c. 8. Rossaeus (c. a, §§ r and 11) ascribes to the king only a potestas potestati 
Reipublicae mbjeda, and declares the Respublica miversa to be superior R e . 
sovereign]. Manana (r, cc. 8-g) sometimes describes the Respublica , and 
sometimes umversi, as the ‘Subject’ of majesty. According to Hoenonius (it, 
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§§39> 4b 5b and ix, §§5, 44-50) it is the Respubliea, the Respubliea seu membra 
ejus, the populus, the populus miversus, or the totus populus, which is the serus 
dominus of political authority, the source of all government, and potior 
Monarchis. In the treatise [of Beza] Dejure mag. (qu. 6), summum imperium is 
ascribed to the People, but occasionally this summum imperium is itself per- 
sonified: cf. pp. a6sqq., where the magtsiratus subaltemi are described as 
dependent not on the summits magistrate* but on ipsa supremitas or on summa 
ilia imperii seu regtii Si Sva/iis el authoritas\ cf. also pp. 37sqq. and 74sqq., 
where the Estates are regarded as defensores ac pro tectores jurium ipsius supremae 
poteslatis, even as against the Monarch himself. In Buchanan (pp. i6sqq., 

48sqq. and 78-90) and in Danaeus (1, c. 4 ; m, c. 6 ) it is the populus miversus 
or subditi who appear as the ‘Subject’ of supreme authority. 

103. The Vmd. c. Tyr. (qu. n, pp. 89, U4sqq.; qu. nr, pp. 89, H4sqq., Rights 
131 sqq., 144, 148, ig2sqq., 196, 292sqq.) + deals in this way with the ascribed 
appointment of kings and representatives of the People, with the right of indifferently 
legislation, with the control of officials, and with the right of resistance or to People 
deposition in the event of disobedience to God or feloma contra populum [i.e. or State 

it sometimes ascribes all these rights to the Populus, and sometimes to the 
Respubliea]. Hotoman (cc. 6-8) deals in the same way with the right of 
appointing, judging and deposing the long, and with the right of deciding 
about a disputed succession. Gp. Rossaeus, c. 2, §§8-9 (on the right of the 
Respubliea in the matter of legislation and consent to taxation) with §4: cf. 
also Boucher, 1, cc. 10-19 and in, cc. 14-17. 

104. Gf. the Vind. c. Tyr. (qu. hi, pp. 2i8sqq. and 235sqq.): the patri- So with 
monium Regni belongs to the People, and not to the king; the king has no public 
right of property in the possessions of the Fisc, the demesne, etc., and he property 
cannot therefore alienate any part of them: indeed, he is not even the 
usufrucluarius (since he cannot so much as contract a mortgage), but only the 
administrator. Hotoman (c. 9) argues that the nuda propnetas in the demesne, 
regarded as the dos Regni, resides penes universitatem populi sive Rempublicam; 

cf. Quaest. illustr. qu. 1 . According to Hoenonius (n, c. 39) jura regni, ratione 
proprietatis et dominii, pertinent ad Rempublicam seu membra ejus, sed ratione usus 
et adrmnistrationis spectant ad magistratum, cui sunt commendata; cf. also v, § 72, 
where a distinction is drawn between the aerarium publicum, which is Rei- 
publicae proprium, and the aerarium Principle, which belongs to him as a private 
person. 

105. Gf. Vind- c. Tyr. (qu.in, pp. ig6sqq.) on Reipublicae consensus inlogidla- So, too , 
tion. Rossaeus (c. i, §3) makes the Respubliea choose the form of the State with public 
and determine quibus velit imperandi et parendi conditiombus circumscribere 1 , and decisions 
similarly (c. 2, § 1 1) he makes it able potestatem Regis dilatare, restringere, com- 

mutare, penitus abrogare aliamque substituere. According to Mariana (1, c. 9) the 
King cannot alter the leges miversae Reipublicae volmtate conslitutas, nisi umversi- 
tatis volmtate certaque sententia. Gf. on this supra, n. 70. 

106. Allhusius, in his Preface, begins by describing the Respubliea vel Similarly, 
consociatio universalis as the ‘Subject’ of the rights of majesty, which belong Althusms 
to this corpus symbioticum in the same sense as we may attribute to it spiritum identifies 
animam et cor... quibus sublatis corpus iltud etiam pereat. The Princeps is only an Respubliea 
administrator [of the rights of this body] ; and the true proprietanus et usufruc- and 
tuarius is the populus miversus in corpus mum symbioticum ex pluribus minoribus Populus ' 

* Something has gone wrong with Gierke’s references here, as he repeats the 
reference to p. 89 and pp. ii4sqq. twice over, for quaestio n and quaestio in. 
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consociationibus consociatus. The Respublica cannot transfer or alienate these 
rights of majesty, even if it wishes, any more than an individual can share his 
life with another. At the same time, however— both in this context, and 
when he subsequently proceeds, in the body of his work, to justify these 
general principles in detail (cc. g, 18, 19, 38) and to deal with the several 
rights of majesty (cc. 10-17) — he identifies this sovereign body which 
possesses the regm proprietas with the populus-, and he identifies the populus in 
turn with the universa membra consociata or with omnes simul. Similarly he 
ascribes to the ‘People’ the property and usufruct in res publicae et fiscales , 
assigning to the summus magistratus [only] the power of administering them 
instar tutoris, with such rights as the ‘People* has granted (c. 37, §§1-2); 
but in the same breath he describes the Respublica (ibid. §§ 117-18) or the 
corpus consociatum (c. 17, §§isqq.) as being the owner. 

1 07 . Salamonius, JDe pnneipatu (1, pp. 28-9), seeks to prove that Pnnceps 
suis legibus ligatur by the help of a distinction, based upon Cicero,* between 
the Persona Civitatis and the Persona Principis. Since it is the Persona Civitatis 
which is acting through the Pnnceps when he issues laws or does any othei 
act of government, the Ruler who obeys his own law submits himself not to 
himself, but to ea persona quam gerit. It is true that he represents that ‘ person ’ 
[the Persona Civitatis] ; but he only does so utgerens [and he does not therefoie 
absorb it into himself]. In reality, both ‘persons’ act at the same time; but 
they act in different ways — the Civitas acting ut mandans, and the Pnnceps ut 
mandatanus, -with the result that the mandans acts ut major, and the mandatanus 
ut minister. It follows that it is ipsa Civitas which vere agit et vere leges condit. 

But Salamonius always identifies this Civitas [or Persona Civitatis ] with 
the unioersus populus which creates the Ruler and remains his Superior 
(pp. 1 6—28) ; he treats the leges ab umverso populo sciiptae as being pacta between 
the People and the Ruler (pp. 8-16 ) ; and he interprets the People itself as a 
societas, and the Ruler as its praepositus or institor (supra, n. 69). See also his 
Commentarioli , folio 41 verso. 

108 . It is true that the Ruler is often described as Reipublkae pars, and the 
principle that the whole is greater than the part is often applied in favour of 
the sovereignty of the People (e.g. in Salamonius, pp. 40-1, and in Mariana, 

1, c. 9). But as the ‘Subject’ of the rights of the Ruler this ‘part’ leaves the 
Whole, and is made to form an antithesis to a separately and independently 
existing personality of the People, of which it is depicted as being the ser- 
vant, administrator, mandatory or agent; cf. supra n, 104. and n. 107. All 
the Monarchomachi accordingly insist that the People is prior Rege in lime [as 
well as in importance], and that it only proceeds to erect a ruler, by its own 
free choice, after it has already constituted itself: cf. Buchanan, pp. i6£f.,p.69; 
the Vmd. c. Tyr., qu. n, p. 148 (Rex per populum, propter populum , non sine 
populo); Rossaeus, c. 1, §§ 1-3; Boucher, 1, cc. losqq.; Danaeus, 1, c. 4, 
pp. 36-44; Hoenonius, ix, §5 (populus enim et prior et potior est Monarchic, 
quippe quos rectores et curatores Reipublicae is creat et constituit ). Althusius is 
particularly emphatic in explaining that the People (which is tempore 
prior, and which, as the constituent organ, continues to be prior et superior 
to the organs which it constitutes) first of all associates itself to form a 
‘body’, and then — but only then — appoints ministri et rectores to avoid the 
difficulties of getting all its members to meet together. These 'ministers and 


* Gierke here refers to vol. m of his Genossenschqftsmht , p. 34 n. 52, 
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governors ’, it is true, universum populum repraesentant , ejusgue personam gerunt 
in its qme Reipublicae nomine faciunt; but they remain famuli et minishi of the 
‘associated multitude’, and their right of action is derivative (c. 18, §§5-15, 
26-31, 92-106; c. 19, §§2-3; c. 38, §§121-2). Even so, however, and even 
while he thus separates People and ruler as two parts, he also describes the 
constituent People at the same time (c. 18, § 18) by the style of ipsa Respublica 
[as if it were the Whole]. 

109 . In the Vind. c. Tyr. the contrast is particularly marked between 
Populus and Rex as two separate ‘persons’, who first contract jointly with God, 
and then form a second contract with one another; on which it follows (1) 
that the lung on his side has a right to take measures of correction against the 
People, in virtue of the contract made with God, inasmuch as he pledges 
himself for [the good behaviour of] the People by entering [jointly with it] 
into that contract (qu. 11, pp. 84sqq.), and (2) that he also acquires rights 
as against the People, in virtue of the contractus mutuo obligatorius which he has 
made with it, if it becomes seditiosus by breach of such contract (qu. in, 
pp. 26osqq.), A similar view appears in Boucher, 1, cc. i8sqq. Danaeus 
also, in dealing with the relation of the Ruler to the People, applies the idea 
of contract strictly [to both parties] : cf. x, c. 4, pp. 41 (where he speaks of a 
voluntary ‘pact’, the violation of which extinguishes rights on both sides), 
43 ; in, c. 6, pp, 2 14sqq. (so long as the fundamental laws are observed by the 
Ruler, the People on its side cannot touch the constitution or, more par- 
ticularly, the royal right of succession, inasmuch as contractus populi cum 
Principe et ejus familia ab initio quidem fuit voluntatis, postea autem f actus est 
necessitatis ; it is only m the event of the Ruler breaking the pact that the 
People also becomes free, or can proceed to the deposition of the Ruler and 
his family and an alteration of the constitution). Similar views are to be 
found in [Beza’s] Dejure mag. qu. 5 and 6 (where the idea of mutua obligatio 
appears throughout); Hotoman, Francogallia, cc. 13 and 25, Qiiaest. illust. 
qu. 1 ; Salamonius, 1, p. 1 1 ; Rossaeus, 1, c. 1, §4, c. 2, §6 ( obligatio reciproca) 
and § 1 1 (resistance and deposition are only possible exjusta causa ) : Mariana, 
1, cc. 6 and 8; Hoenonius, n, §41 {pactio reipublicae) and ix, §§44-54. 

In the same way Althusius, while he applies the category of mandatum, 
is not prevented thereby from treatmg the commissio regni sive universalis im- 
perii to the supreme magistrate as a contractus, made by reciprocal oaths and 
entailing reciprocal obligations (cc. 19-20, esp. c. ig, §§6-7 and 2gsqq.), 
which confers on the Ruler [as well as on the People] a right that is only 
forfeited by definite breach of contract (c. 38). He ascribes to the governing 
authorities full administratio and repraesentatio of the State-authority, within 
the limits of the constitution (c. 18, §§26sqq.); though he holds, it is true, 
that if they overstep their ‘laws and limits’ they cease to be ‘ministers of 
God and the universal association’, and are only ‘ privati...quibus obedientia 
in illis quibus suae potestatis limites excedunt non debetur ’ (ibid. §§41-6 and 105). 
He treats the contract of government as a naturally imposed element in the 
constitution of a State (c. 1, §§32-9, c. 18, §§20-4), and he seeks to prove its 
presence in all forms of State (c, 39) ; but in dealing with democracy he 
substitutes [for the ordinary contract of ruler and ruled] a contract 
between the community of the people, which directly exercises the rights 
of majesty itself, and the bearers of authority who ‘represent’ it successively 
from time to time (c. 39, §§57-9). See the author’s work on Althusius, pp. 
144 - 9 - 
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110 . Some degree of approximation [to Rousseau’s theory] is to be found 
in Buchanan (pp. i6sqq., 48sqq. 5 78sqq.), who is reproached even by 
Rossaeus (1, c. 1, §4) with contempt of the righl of the Ruler; and still more 
in Milton, who goes to the length of allowing the deposition of the king by 
the People, in virtue of the right of self-determination of free-born men, even 
if there be no other occasion than the wish for a change of the constitution 
( The Tenure, pp. I4sqq.). But there was no thinker before Rousseau who 
definitely and in principle denied that there was any contractual relation 
between the sovereign People and the Ruler; see the author’s work on Alt- 
husius, pp. 9isqq. [Locke’s theory already makes the relation between 
them not a relation of Contract, but one of Trust: see below, n. 68 to § 16.] 

111 . See Regner Sixtinus, 1, c. i,no. 23; Paurmcister, 1, c. 3, no. to, c. 18, 
nos. 6-10, c. 23, no. 13; Kirchner, n, § 1 ; Boxhorn, 1, c. 4, §§ 1-27 ; Alstedius, 
pp. 14 and 6gsqq., Arumaeus, tv, no. 2; Otto, u, no. 14, §§17-19; Braut- 
lacht, m,*c. 2, §§5-9; Bortius, De naturajur maj. c. t, §2, c. 2, § 16, c. 5, §9, 
c. 6, §§1-2; Besold, De maj. s. i, c. 1; Tulden, 1, cc. 11-12; Werdenhagen, 
in, c. 2, §§7-9; Liebenthal, vxx, §§3-13; Frantzken, Depot. princ. §§ 19-22 and 
g2-ioi ; Carpzov, Comm, in leg. reg. c. 1, s. 14, c. 13, s. 1 ; Limnaeus, Jus pull. 
1, c. 10, no. 14, Capital, p. 532, nos. 48-79, Berckringer, t, c. 4, § 10: see also 
the author’s Genossenschaftsrecht, iv, pp. 2i6sqq. [not here translated] and his 
work on Althusius, pp. i65sqq., nn. 124-9. 

112 . We may trace such a feeling in Bortius (c. 5, §9), where ho describes 
the iota Respublica et secundario ordmes et status Regm as the r ubjectum absolutum 
Majestatis , and the King, in so far as regimen translatum est, as the subjectum 
limitatum. It may also be seen in Besold (De maj. s. t, c. 1, §4) : nunquam cen- 
sendum est totam et umversam Rempablicam per Principem repraesentari ; caput est, 
non totum corpus; et quomodo in corpora humano etiam aliarum partium functiones 
sunt, ita et adkuc corpons publici et populi ahqua est Majestas. (Berckringer says 
the same, almost word for word, t, c. 4, § 10.) Compare also the attempt 
madebyFichlau (inConring, Opera, in, pp. g76sqq.) to interpret the doctrine 
of Althusius as if majesty were ascribed by him to the body of the whole 
association only ratione fundamenti et radicaliler [i.e, in theory, and not in 
practice]. 

118 . In Paurmeister, for example, we often find the summapoteslas, which 
in the passages quoted above in n. lit he assigns to the Respublica or Im- 
perium, also ascribed to the populus or universus populus (1, c. 17, nos. isqq., 
c. 19, nos. 6sqq.; 11, c. 1, no. 1 1). Kirchner (n, §1) vindicates ‘real majesty’ 
for the societas populi coalita ; Boxhorn (1, c. 5) attributes the majesty of the 
Respublica also to the populus-, Alstedius (p. 18) ascribes sovereignty to the 
populus or subditi miversi; and Bortius, while he generally vindicates it for the 
Respublica, gives it equally in ec. 2, 6 and 7 to the populus. Besold and Tulden 
also identify the Respublica, as the ‘Subject’ of ‘real majesty’, with the com- 
munity of the people, indeed, they even identify the Respublica with omnes 
singuli, when they are distinguishing it [as the possessor of ‘real majesty'] 
from the democratic authority possessing ‘personal majesty’ (n. 43 supra). 
Limnaeus, loc. cit., expressly describes the Respublica, which continues to 
remain in possession of ‘real majesty* after the creation of a ‘personal 
majesty’, as being the universitas or universus populus (see supra, n. 69), Werden- 
hagen (1, c. 6) and Berckringer (1, c. 4, §§6~io) describe the ‘Subject’ of 
‘real majesty’, which they sometimes call by the name of Respublica and 
sometimes by that of Populus, as collectivum (supra, n. 67). 
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114. Thus the Respublica or Populus, as the ‘Subject* of real majesty, is The 
generally held to possess (1) the right of originally appointing the Ruler, particular 
which comes into force again in the event of the extinction or forfeiture of rights 
the powers of the authorised Ruler; (a) the right of fixing and maintaining involved 
the conditions of the contract between ruler and ruled; and (3) the right of in real 
consenting to constitutional changes and alienations of territory. It is also, majesty 
as a rule, held to possess (4) the right of resistance to, and deposition of, a 

Ruler who has broken the contract, and (5), in addition, all other rights 
which are reserved by special provision when ‘peisonal majesty* is vested 
in the Ruler. Sec particularly Bortius, on the distinction between jura regni 
and jura regia (c. i, §2); on the various jura legni which ad ipsam Rempublicam , 
or ad populum, spectant (c. a) ; and on the several jura regia sive regalia in detail 
(c. 3). See also Paurmeister, 1, cc. 19, 21, 22, 23 and 30; Besold, De maj. s. 1, 
c. 1, §§5-8, c. 6, §2, s. 3, cc. 2 and 7; Tulden, 1, c. 11; Arumaeus, loc. cit,; 

Limnaeus, loc. cit., Berckringer, I, c. 4, §8. 

115. Cf. Besold, De maj. s. 1, c. 1, §7, where a distinction is drawn State 
between the ‘patrimony of the King’ and the ‘demesne of the Kingdom* : property 
as regards the latter, nuda proprietas est penes Universitatem populi sive Rem- belongs to 
publicam, usufructus autem penes Regem, and therefore there can be no alienation the owner 
without the consent of the People. See also Berckringer, 1, c. 4, §8: the of real 
ownership of the demesne, as the dos Regni, is vested in the universus populus, majesty 
but the usufruct belongs to the imperans. Cf. also Bortius, 1, c. 2, § 16. 

116. This is particularly emphasised with regard to changes in funda- The owner 
mental law, or in the territory of the State (Besold, s. 1, c. 1, §§5 and 7, of real 
Tulden, 1, c. 1 1 ; Bortius, c. 2, §§ 14-21) ; and in regard to the choice of a new majesty as 
ruler (Bortius, c. 2, §§3-13) and the deposition of a tyrannical ruler. For controlling 
the right of deposition of the tyrannical ruler, see Boxhorn, n, c. 4, §§45sqq. the owner 
and Disquts. polit. c. 3 ; Hilliger in Arumaeus, n, no. 13,0.9; Frantzken, ibid, of personal 
iv, no. 42, §§92-101; Brautlacht, Epit. vm, c. 5, Limnaeus, loc. cit.; Berck- majesty 
ringer, 1, c. 5; and Bortius, c. 7, who argues that contranatur majestati, si 

Princeps in perniciem et ruinam Retpublicae abutilur potestate ; contra quod remedium 
est ut resistat populus et, si opus, deponat eundem; for since the Princeps eo ordine, vi 
et jure admissus est, ut salutem Reip. procuraret , dissolvitur obligatio . . . et hoc solo 
casu populus potior. The same general theory [which is applied to the tyran- 
nical ruler] is also applied by Bortius to the case of a breach of pacta expressa. 

117. The right of the Ruler to public power and public property was often Personal 
conceived as a dingliches Recht.* Cf. R. Sixtinus, 1, c. 1, no. 38 (quasi propria ) ; majesty as 
Paurmeister, 1, c. x8, nos. 6-10 (dominium oerum et plenum in all rights of a proprietary 
government belongs to the People, but the dominium utile, the usufructus and right 

the other jura realia imominata belong to the Ruler) ; Limnaeus, loc. cit. (usu- 
fructus). According to Berckringer (1, c. 4, §§6-7) the People abandons the 
‘ exercise ’ of majesty privative, but retains the ‘ substance ’ cumulative, whether 
we regard it as retaining that substance rations juris et propnetatis, or whether 
we apply the analogy of a case of ‘letting’ or localio (there can be no question 
of ‘selling’ or venditio) In §8, however, Berckringer simply says that the 


* I.e. not as a right arising from the obligation to him of others, but as a pro- 
prietary right belonging to him per se, and therefore prior to obligation. 

f I.e. the people as a whole retains the substance of majesty either in the simple 
sense of being owner, or in the sort of sense in which a person letting out property 
still retains a ‘substance’ though he has let out the control. 
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two ‘majesties’ are related to one another as dominium is to usufructus, Otto 
(§§ 18-19) regards the Ruler as only administrator. 

118 . On the varieties in the treatment of majestas personalis see the author’s 
work on Althusius, pp. 168-71. 

119 . The statement of Berckringer (1, c. 4, § 7) is obscure. He makes the 
people, by creating a ‘personal majesty’, cease to be a persona actu, but 
continue to remain a persona potentia , immo actu, sed possibili. It is equally 
difficult to detect any clear meaning in §20, where he deduces from the 1 real 
majesty’ of the Respublica contrahens the conclusion that the People, after 
erecting a Ruler, has still no Superior realiter, though it has one persowhler. 

120. See the writer’s work on Althusius, p. 1 7 1 . 

The People 121 . This is the conception which Grotius applies in dealing with the 

to Grotius acquisition of political authority by the voluntary or enforced subjection of 

merely an a people (1, c. 3, §§ 8-1 3 ; n, c. 5, § 3 1 ; m, c. 8) ; with the alienation of political 

aggregate authority, or some particular political right of government or property, 

whether by the Ruler or the People, or by both together (u, c. 6, §§3-14; 
m, c. 20, §5) j with the loss of political authority (ir, c. g) ; with the right of 
resistance to that authority (n, c. 4); and with the obligation of the People 
in virtue of contracts concluded by the Ruler (n, c. 14; ni, c. 20, §6), Gf. 
supra, notes 54, 66-7, 70, 89-90, 97. 

Grotius 122. Of. 1, c. 3, §§8-9: it is a mistaken theory that suprema polestas always 

limits belongs to die People; for the people can alienate or forfeit its original 

popular sovereignty just as much as an individual can alienate or forfeit his liberty. 

sovereignty There is also error in the theory of those qui muluam quondam subjectionem sibi 

Jingrnt, ut popular umversus regt recte imperanti parere debeat, rex autem male im- 
peranspopulo subjiciatur. See also lx, c. 4, §§ 1-7, c. 5, §31 ; in, c. 8. 

Grotius 128 . n, c. 9, §8 : the people is the same whether it is ruled regio velplurium 

on the vel multitudmis mperio; nor does it change its identity if, having been before 

continuity suijuns, it afterwards becomes subject plenissmo jute. Nam imperium quod tn 

of the State rege est ut tn capite, in populo manet ut in toto, cujus pars est caput; atque adeo rege, 

si electus est, aut regis familia extmeta, jus imperandi ad populum redit . Con- 
sequently, non desinit debere pecuniam populus, rege sibi impasito, quam liber de- 
bebat\ est emm idem populus, et dominium retmet eorum quae populi fuerant, immo et 
impenum in se retimt, quamquamjam non exercendum a corpore sed a capite. For the 
same reason ‘he who has received supreme power over a people previously 
free’ must hold the same position in [international] conferences as that hold 
before by the people itself: sic, mcissim, qui regis filer at locus eum populus liber 
implebit, Cf. also n, c. 6, § 16: contracts made with a free people are always 
pacta realia.,.quia subjectum est res permanens . . .immo etiamsi status civitatis in 
regnum mutetur, manebitfoedus, quia manet idem corpus etsi mutato capite, et ut supra 
diximus imperium quod per regem exercetur non desinit esse imperium populi. 

124 . He always speaks only of ‘people’ and ‘king’; and, somewhat 
astonishingly, he never finds room for any technical employment of the 
expressions subjectum commune et proprium. 

Grotius on The manner in which Grotius sets on one side the opposite views of Aris- 
Aristotle’s totle* is peculiar (n, c. 9, §8). Like other ‘artificial things’, he argues, the 
view of the 

continuity of * Gierke here refers to vol. in of his Gemssenschaftsrechl, p. 21. For Aristotle’s own 
the State vlews on question, ‘When is a State the same’, see Politics, ni, c. 3 (1276a G~ 
tS76b 15). Actually the interpretation of these views by Grotius seems to be more 
accurate than Gierke’s interpretation. Aristotle, as W. L. Newman says (vol. m 
of his edition, p. 149), ‘decides that after any change of constitution the State is not 
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State may be considered from different points of view: civitatis species una est 
consociatio juris et imperii, altera relatio partium inter se earum quae regunt et quae 
reguntur; hanc spectat Pohticus, illam Junsconsulius. Aristotle only spoke as 
a student of politics, and he therefore did not attempt to solve the question 
of the continuance of a public liability, because it belonged to ars altera. 
Gi’O tius ’ mistaken conception of the argument of Aristotle (who clearly denies 
the existence of a public liability himself, and only leaves as an open question 
the appeal to legal opinion) is obvious. It is interesting, however, to notice 
that Grotius vindicates the ‘social* [or partnership] conception of the State 
for juiisprudence, and the ‘governmental* for political science, and that he 
places himself among the jurists. 

123. Even in dealing with the question whether acts of the Ruler are 
binding on his successors, Grotius, although he speaks (cf. n. 89 supra) of 
an intervening obligation of the civitas, makes no use of his conception of 
the subjectum commune , he applies instead the different idea of the Ruler’s 
having a collective authority [because he represents the collective people] 
which has the effect of obliging the community at large: cf. also n. go supra. 

126. In wars, agreements and treaties of peace it is not States as such 
which are involved, but their sovereigns — ‘those who have supreme power 
in the State’ (1, c. 3, §4; ir, c. 15, §3; nr, c. 30, §2). Accordingly we often 
find Rex and Populus liber mentioned as alternatives (e.g. ir, c. 6, §7, c. g, 
§§ 8—9, c. 6, § 16 and §31 ; nr, c. 30, §§3-4); but we also find Rex vel Civitas 
mentioned as alternatives with the same meaning (e.g. ir, c. 15, §16). 

127. See supra, n. 66. Grotius ascribes dominium eminens to the Civitas; cf. 
1, c. 3, § 6 — dominium eminens, quod ctvitas habet in does et res avium ad usum 
publicum: cf. also 11, c. 14, §7 and nr, c. so, §7 — res subditorum sub emmenti 
dominio esse Civitatis, ita ut Civitas, vel qm Civitatis mcefungitur, iis rebus uti easque 
etiamperdere et alienate possit. But, here again, what he understands by Civitas 
is the community of the people; and he therefore holds that while the ques- 
tion of compensation concerns the relation of Civitas et singult, the question 
of confiscation ex justa causa concerns only the relation of Rex et subditi (nr, 
c. 20, § 10). Gf. also n, c. 3, § ig, on the possible reversion of land without an 
owner ad universitatem aut ad domtnum supenorem. 

128. Cf. 1, c. 3, §§8 and 1 1, c. 4, §8; 11, c. 9, §8. There may even bereges 
sub populo, but they are not true kings. 

129. Cf. 1, c. 3, §§11-15; n, c. 6, §35 nr, c. 8, §1, c. 20, §5. 

180. 111, c. 8, §1. A conqueror may also institute at will intermediate 
stages between the two extremes of subjectio mere civilis and. subjectio mere 
herilis. He can also abolish the conquered State entirely, and turn it either 
into a province or a magna familw (§2). Along with his right over the uni- 
versitas, he also acquires the res universitatis and its incorporaliajura, inasmuch 
as qui dominus est persanarum, idem et rerum est et juris omnis quod personis corn- 
petit. It follows that, even when he leaves a conquered people in possession 
of the jus civitatis, he can take away from the civitas, or leave to it, as much of 
its property and its rights as he likes (§4). On the application of the jus 
postliminii* to a people, see hi, c. 9, §9; and on the moral limits to the right 
of conquest, see in, c. 15. 

the same, but that the question as to the fulfilment of contracts is a separate one*. 
In other words, Aristotle (just as Grotius says) only makes a pronouncement on the 
political question, and leaves the juridical question alone, as AAyos 5-rtpo;. 

* The right of returning to a former status and resuming former privileges. 
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181. x, c. 3, §13: at in regnis quae populi volmtate delata sunt, comedo non 
esse praesumndum earn fuisse populi voluntatem , ut alienatio imperii sui tegi per- 
mitteretur. 

132. 1, c. 3, § 1 1 ; xr, c, 6, § 3 ; m, c. 20, §5. In such a case, therefore, [i.e. 
where the King is king by contract ,] it is the people only, and not the king, 
who can alienate right over the State or any part thereof. At the same time, 
the people can only do so accedente consensu regis, quia is quoquejus aliquod habet, 
quale usufructuarius, quod invito auferri non debet (11, c. 6, §3); and further the 
consent of the part of the people concerned is also necessary when it is a 
question of alienating a part of a State (ibid. §4). Even alienations which 
are necessary and advantageous do not form an exception [to the rule that 
popular consent is required] ; but here we may take the mere fact of silence 
as consent (§8). The same is also true of the granting of enfeoffments and 
mortgages (§9). The Ruler cannot even alienate any of the lesser rights of 
government (minores functiones civiles ), so that they become the inheritable 
rights of the recipient, unless the people expressly concuis, or tacitly gives 
authority by developing a customary rule to that effect (§10). The co- 
operation of the people is also necessary for regulations about a regency or 
the succession to the throne (r, c. 3, §15). If the Ruler seeks to carry into 
effect alienations which are invalid, the people has a light of resistance (1, 
c. 4, §10); and it also possesses this right in other cases in the last resoit 
(ibid. §11) 

183. u, c. 6, §7: temtorium et totum el ejus partes sunt communia populi pro 
indioiso: a liber populus, or Rex intercedente populi consensu, can alienate without 
question uninhabited parts of the territory. 

184. it, c. 6, §§ 1 1-13 ; 111, c. 20, §5. The principle [of the people’s owner- 
ship of State-property] carries the consequence that patrimonium populi, cujus 
fructus destmati sunt ad sustentanda reipublicae aut rsgiae dignitatis onera, a regibus 
alienari nee in totum nec in partem potest. Res modicae constitute no exception, 
except that here it is easier to argue from the people’s knowledge and silence 
to its consent. On the other hand, the king may, as fructuarius , dispose of 
the income; and he may also mortgage effectively where, and in so far as, he 
has a right of imposing taxes by bis own action [i.e. if the king can tax any 
property by his own action to get resources, he may also mortgage that 
property by his own action for the same purpose]. 

185. 1, c. 3,§§8, 11, 16, 18, c. 4,§§i2, 14; n,c. i4,§a. Grotius distinguishes 
two sorts of limitation [on the Ruler], according as it affects (1) only the 
exercitium, or (2) ipsafacultas, and according, therefore, as action contrary to 
the limitation (1) is simply illegal or (2) is null and void. Even limitations 
of the latter sort [i.e. limitations on ipsa facultas , which make any action 
exceeding the limits null and void] do not involve any diminution of the 
Ruler’s sovereignty, because the annihilation of his ‘faculty’ proceeds non 
ex v i super ioris, sed ipso jure. Nor is any division of sovereignty produced by a 
stipul ation in favour of popular consent to laws, taxes, etc. Even the addition 
of a lex commissoria , by which the sovereignty devolved on the Ruler must in 
certain cases be counted as forfeit, and must therefore give way to the 
original sovereignty of the People, does not eliminate the exclusive sove- 
reignly of the Ruler during his tenure. 

I 36 - The case is different, according to r, c. 3, §11, where rule is only 
vested in the Ruler as a precarium [i.e. as a thing of which the use only is 
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X 37. 1, c. 3, §§17-20. Summum imperium, although it is mum ac per se in- Grotius on 
divisum , is none the less divisible into potentiates and subjectivae partes-, and division of 
there is an actual divisio summitatis between king and people if the people, in Imperium 
the fundamental contract, has reserved some of the rights of government, 
or has reserved a power of enforcement [of the conditions, or some of the 
conditions, of the contract]. Gf. 1, c. 4, § 13 : there is a jus resistendi if the king, 
in a case of divided impmum , encroaches on ‘ the part belonging to the people 
or senate 5 . 

138. Gf. vol. tv [of the Genossenschaftsieckt, not here translated], p. 217 
n. 44, on Lampadius and Scharschmidt: cf. also the author’s work on 
Altliusius, p. 175 n. 157. 

139. Gf ibid. pp. 175-6. 

140. F. Victoria (in, no. 7) ascribes original sovereignty to the Respublica. The views 
Causa vero matenalis, in qua hujusmodi potestas residet,jure naturali el divino est ipsa of Cathohc 
Respublica, cm de se competit gubernare seipsam et admimstrare et omnes potestates writers on the 
sms in commune bonum dirigere. He argues that, even after the transference of natural nghts 
this sovereignty, the Ruler is still bound by his own laws, because he is of the People 
himself pars Reipubltcae, and his laws are to be regarded ‘as if they had been against the 
passed by the whole Respublica 5 (no. 23). But he expressly identifies this Ruler 
Respublica with the multitude, which is incapable of exercising political 
authority itself (no. 8) , he places the king super totam Rempublicam, and thereby 

also super omnes simul (no. 15); and he thus makes the active ‘person 5 of the 
State always resident in the Ruler (cf. also no. 11). 

Vasquez ascribes to the populus both original sovereignty, and, in cases of 
doubt, a right of co-operation in legislation and alienations of territory, 
which arises from a reservation to be supposed in the act of transferring 
original sovereignty (cc. 42-3 and 47) ; but he describes ipsa Respublica as the 
‘ Subject ’ of a right of resistance to a monarch who breaks his contract (c. 8) , 

According to Soto, the Respublica has the jus seipsam regendi, but 'by divine 
instruction’ it transfers that right — retaining however (along with other 
rights) the right of deposing a monarch who has become tyrannical [‘in 
exercise’]. The Respublica, which is really nothing more nor less than the 
sum of omnes, is incapable by itself of exercising its sovereignty; and only by 
transferring sovereignty does it become a body which has also a head and 
is therefore capable of action. The result is that the Ruler non solum singulis 
reipublicae membris superior est, verum et totius collectim corporis caput, toiique adeo 
supereminens, ut totam etiam simul pumre possit (1, qu. 1, a. 3, qu. 7, a. 2; rv, 
qu. 4, a. 1-2). Cf. Cov arruvias, 1, c. r, and Bellarmine, De laicis, c. 6 
{Respublica non potest per semetipsam exercere hanc potestatem ) . 

Molina definitely supposes two ‘persons’ in the State — the People and the 
Ruler. He reserves the name of Respublica for the community of the People, 
although he admits that the Ruler possesses sovereignty. The Respublica, he 
argues, originally has all authority (n, d. 22; §9) : it transfers it secundum 
arbitrmm and on such conditions as it thinks fit (n, d. 23, §§isqq.); and it 
recovers it, by right of reversion, if the Rulcrship be vacated or forfeit (v, 
d. 3). It preserves, in cases of doubt, the right of approving laws (11, d. 23, 

§§ 6—7) : it also preserves the right of property in the bona Regni, so that the 
Ruler cannot alienate any of them, just as he cannot divide the kingdom or 
surrender it to foreigners non consentiente Republica ipsa , or, again, alter the 
constitution or the succession to the throne (n, d. 25). The Respublica has a 
right of resistance to tyrants; it can, quoad capita, convenire, and depose or 
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punish the tyrant ‘by the express will of its whole body’ (in, d. 6; v, d. 3, 
§2). None the less, Rex est superior tota Republica [within the terms of the 
authority granted to him] ; and he is subject to no real jus deponendi , since 
(1) the Respublica can only proceed against him when he ‘assumes a power 
not granted to him’, and (2) when he does so, and thus acts outside the 
terms of the ‘grant’, neither he nor the people is Superior (n, d. 23, §§8— 10). 

Suarez regularly describes the commumtas, populus, totum corpus , or hommum 
collectio, as the ‘Subject’ of original sovereignty, and also of the rights of 
transferring and recovering that sovereignty (m, cc. 2-4) and of the reserved 
rights of the people which are never transferred at all (in, c. 9, no. 4 ; IV, 
c. 19; v, c. 17); and he opposes this Group-person, as the Regnum or Res- 
publica, to the Ruler. Accordingly he terms the contract of subjection a 
pactum inter Regnum et Regem (in, c. 4, no. 5) ; he speaks of a consensus Regni to 
laws (rv, c. 19, no. 6); and he vindicates for the Regnum or tota Respublica a 
right of insurrection against a king who has become a tyrant ‘in exercise’, 
arguing that, though the people has transferred to him a real ownership of 
political authority, it has added the condition ut politice non tyrannice regnel — 
so that, while in his essence Rex superior est Regno, a contingency may arise 
in which tota Respublica superior est Rege (nr, c. 4, no. 6, c. io, nos. 7— 10 ; 
Opus de tnplici virtute, pp. 1055-6), 

See, in addition, nn. 62 and 67 supra, on the ‘collective’ conception of 
the personality of the people in the writers mentioned. 

The Ruler 141. Cf. Waremund de Erenbergk, De regni subsidiis, c, u, p. 150; 
limited by the Bornitius, De mqj. c. 9 ( leges fundamentales et pacta cum populo ), c. 13 (where 
contractual it is argued that the administiation of parts of majesty may be devolved, so 

rights of that an impenum moderatum takes the place of summum impenum absolutum ) , and 

the People Part. pp. 42-3 and I02sqcj.; Fridenreich, cc. 18 and 29 (on the possible 
limitation and restriction of the exercise of the supreme power by certain 
pactiones) ; Keckermann, 1, c. 33, pp. 531-2 (on special pacts with subjects, 
which restrict but do not abolish monarchy),* Busius, 11, c. 7. See also 
Molina, n, d. 23, and Suarez, ni, c. 4, no. 5, c. 9, no. 4, iv, c. 17 (the Ruler 
may be limited in the exercise of supreme power, in legislation, in taxation, 
etc., by a translatio sub conditions, for such a conditional transference is a 
conventio inter communitatem etpnncipem, et ideopotestas recepta non excedit modum 
donatioms vel conventionis ). 

Division of 142. We find this dualism in Arnisaeus ( Polit . c. 8, §§38sqq.; De rep. 
powers and n, c. 6, s. 1; Dejure maj. a, c. 1, §1): ‘majesty’ is mum individuum , non in- 
the mixed dioisibile... mum potentiate, non essentiale: it contains 'parts’, viz. the ‘rights 
constitution of majesty’, and though it cannot, simul sumta cum omnibus suis partibus, be- 
at affecting long to a number of persons, nihil tamen prohibet quin partes in hoc toto unitae 
sovereignty secerni, et divisim inter plures distribui, possint. 

The mixed constitution is interpreted by most of its adherents in the same 
sense of a real [and not merely conceptual] division of powers: cf. for ex- 
ample, Grotius in n. 137 supra; Heider, pp. g82sqq.; Werdenhagen, it, 
c. 25; Limnaeus, Jus publicum, 1, c. 10; Schonborner, 1, c. 16; Keckermann, 
ir, cc. 4-6 ; Liebenthal, vin, qu. 1 ; Berckringer, 1, c. 5, § 7 and c. 1 a, §§ 1 5-2 1 ; 
Felwinger, Diss. pp. 4i7sqq. But the ‘person’ of the Ruler still remains 
a divided ‘person’ when the essence of the mixed constitution is held to 
consist merely in a division of majesty into ideal [or conceptual] parts; cf. 
Paurmeister, «, c. 1 (cf. vol. iv of the Genossenschaftsrecht [not here translated], 
p. 218); Besold, De statu reip. mixtae, c. 1; Tulden, 11, cc. 16-17; Carpzov, 
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Comment, in leg. reg. c. 13, s. 9, nos. 28-31. We find, however, in Bcsold, op. 
cit., and still more decidedly in Frantzken, De statu reip. mixto, an approxima- 
tion (o the view that the partners who share supreme power only constitute 
the person of the Ruler when they are taken conjunctim. Cf. also Suarez, m, 
c. 4, no. 5, tv, c. 17, no. 4 and c. 19, no. 6: where the king needs the consensus 
Regni in publicis comitus for his laws, the ‘supreme legislator ’ is not the king by 
himself, but Rex cum Regno. Other thinkers only speak vaguely of a common 
capacity for the rights of majesty: cf. Busius, n, c. 6, and also L. de Hartog, 

A Dutch Writer on the State at the Beginning of the Seventeenth Century (in an off- 
print from Nieuwe bijdragen voor reckts-geleerdheid en wetgeving, 1882), pp. 24sqq. 
and 33. 

143. Bodin, 1, c. 8 and 11, c. 1, and especially the argument (in nos. 85-99) 
that any constitutional limitation of the true Ruler by the rights of the uni- 
versitas populi is unthinkable, because it at once makes the miversitas populi 
itself the Ruler. 

144. Bodin, vn, c. 2, nos. 640-1 (where there is a comparison of the 
Respublica to a minor). Cf. also vol. iv of the Genossenschaftsrecht [not here 
translated], p. 249 n. 156. 

145. Gregorius, although he has a doctrine of the Sovereignty of the Ruler Even the 
which makes it single, illimitable, indivisible, and irresponsible (1, c. 1, §9; absolutists 
v, c. 1, §3; vi, cc. 1-3; xxiv, c. 7; xxvi, c. 5, §§24-5 and c. 7), none the less suppose a 
makes a sharp division between bona Reipublicae and bona patrimonialia Prtn- personality 
cipis; and he will only describe the former as being, at the very most, quasi of the People 
propria Principis (in, cc. 2-3 and Syntagma, ni, c. 2, §§8-10). He also allows 

the possibility of a limitation of supreme power per legem electionis (in, c. 7). 

Bornitius, again, while he assigns the ‘person of the State’ decisively to 
the Ruler — by whom alone Respublica statum adipiscitur et conservat (Part. 
p. 45; De maj. c 5), and who stands above the People, even when they are 
regarded as a community, in virtue of being the ‘Subject’ of a single and 
indivisible majesty (Part. pp. 47sqq. ; De maj. cc. 3 and 1 1) — at the same time 
refuses, like Gregorius, to recognise the Ruler’s right of property in bona 
Reipublicae (Part. pp. 7osqq.), and regards limitations of absolute power as 
possible (supra, n. 14 1). 

Keckermann goes to the length of allowing the possibility of resistance 
and deposition even against the absolute Imperans, though he makes the ex- 
ercise of these rights more difficult in that case than it is against the Monarcha 
certis pactis et conditionibus assumptus (1, c. 28, p. 431). 

According to Claudius de Garnin, Regia potestas and Reipublicae potestas are 
identical (1, c. 10), inasmuch as by natural law the Respublica necessarily 
transfers, without any reservation, the whole of the power which rested 
originally in itself (1, c. 9) ; but the acceptatio populi continues to be necessary 
for legislation (i, c. 3). 

Barclay [unlike these thinkers] recognises no rights of any description as 
belonging to the People. According to his argument every true monarchy 
is absolute; and its existence is incompatible with any limitations, or any 
division of power, imposed by fundamental law (n, iv, v, c. 12). All the 
rights of the People are transferred, and thereby cease to belong to the People 
(xv, c. to; vi) : miversa negotia Reipublicae demandantur Regi (rv, c. 25) ; there is 
never any right of resistance or deposition (m, cc. 4-16; v, cc. 7-8). In 
Barclay, however, there is no question of any theoretical construction of a 
State-personality [i-e. he does not get beyond the conception of the personal 
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king to a conception of the impersonal ‘persona Civitatis’, which might have 
involved him in problems of the relations of the king to this persona] . 

146. Cf. Polit. c. 6, De rep. i, prooem. §§4sqq. and c. 5, s. 3-5. He thus 
assumes that, when the form of the State is changed, the Respublica dis- 
appears but the Civitas remains; and he states the question which Aristotle 
raised in connection with such changes 11 in the form, ‘ Quatenus acta Rei- 
publicae obligent Civitatem?’ His conclusion is that ‘contracts made by the 
Respublica only’ do not bind ‘the whole Civitas’: on the other hand ‘con- 
tracts made by the whole people’, and ‘agreements made and expenses 
incurred for the welfare of the Civitas ’ (in regard to which the ‘ tacit consent 
of the people’ is to be assumed) continue to hold good ‘ if the Respublica dis- 
appears He also contrasts the personality of the People with that of the 


Ruler in other connections; and, more particularly, he refuses to include 
within the scope of the Ruler’s ‘majesty’ the right of property in the tenitory 
and belongings of the State {De jure maj. m, c. 1). But he entirely excludes 
the People as such from all the rights of the Respublica {De rep. n, c. 2, s. 5, 
c. 3, s. 8; Polit. c. 14; De auct. pnneipum in populum, cc. 2-3; Dejure maj. 1, 
cc. 3, 6) ; and he accordingly holds that where a monarch is limited by the 
constitutional rights of the People, there is no longer any question of a true 
monarchy, but only of a forma mixta {De auct. etc. c. 1, §§4sqq.; De jure maj. 
1, c. 6). It follows that the Respublica, which includes and connotes the 
whole authority of the State {De rep. 1, c. 5, s. 3), is identical with the Ruler; 
and the ‘person’ of the Respublica can therefore be also expressed by a per- 
sonification of his mqjestas or dignitas {De rep. 1, c. 5, s. 4; De maj. in, cc. 1 and 
3). More especially, the immortality of his dignitas serves as a means of 
securing the continuity of the Respublica in the event of a change m the line 
of succession. ‘So far as the rights of majesty and the status imperii are con- 
cerned’, the successor to the throne is bound by the contracts (though not 
by the decrees) of his predecessors, where such contracts have been made 
nomine dignitatis, et pro Republica, in regard to matters appertaining to the 
dignity itself; but ‘in matters appertaining to the fisc’ [he. to his own private 
treasury, as distinct from the public funds], he is only responsible as heir 
{Dejure maj. r, c. 7). Between the ‘person’ of the State or Respublica, as thus 
conceived, and that of the People, there may be an obligatio inaequolis-, but 
there can be no really effective contractual relation (ibid. c. 6). 

147. De cive, c. 5; Leviathan, c, 14, c. 17: tanquam-si unicuique unusquisque 
diceret: Ego huic hommi, vel huic coetui, auctoritatem et jus meum regendi me ipsum 
concedo, ea condicione, ut tu quoque trnm auctoritatem el jus tuum tui regendi in eundem 
transferas. Cf. the author’s work on Althusius, pp. 86sqq., 101 sqq. ; and for 
different conceptions see pp. 341 sqq. 

1.48. De cive, c. 6, §i, c. 7, Leviathan, c. 19. In particular he argues that 
the assembled people, even when it wishes to retain supreme power, cannot 
continue to be a ‘person’ unless it immediately transforms itself into a con- 
cilium regularly meeting and deciding questions by a majority-vole, which 
involves a devolution by all and single of their whole personality, through 
a mutual contract, upon the democratic Ruler as una persona {De cive, c. 7, 
8§5~7)' In an aristocracy, the constitution of a earn optimaium to rule as ‘a 
™ C ?n°v, feff” 8 ?? tbe p ' e ° pk immediatel y leases to exist as a single 
person (ibid. §8), and is at that moment dissolved’ (§9), ‘being no more 


See supra, n. 124. 
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a single person, but a dissolute multitude’ (§10). Similarly, if a monarch 
be chosen, populus statim atque id factum est persona esse dcsimt (§§ 12, 16). 

140. De cive, c. 6, §20, c. 7, §§7, 9, 12, 14, 17; Leviathan, c. 19. Themon- Hobbes 
arch in a monarchy, the Senate in an aristocracy, and the majority of the refuses to 
people in a democracy, are all omni obligations liberi; they are not bound by admit a 
any contracts made with individual subjects or with the whole body of contract of 
subjects : they are not even pledged by any oath they may have taken. They Ruler and 
cannot therefore do injustice to their subjects, either as individuals or as a People 
whole. Any reservation of the rights of the People in a democracy, by means 
of a contract made at the time of the institution of the Ruler, is inconceivable, 
because-the People was not a peison before the establishment of the principle 
of majority-rule, and the only contract which was possible at that time was 
merely a contract between individuals and individuals. A similar reserva- 
tion in an aristocracy, or a monarchy, would be nuE and void, because 
the people receiving the promise [that its reserved rights will be observed] 
disappears as a person with the institution of the aristocratic or monarchical 
Ruler, ‘and when a person disappears, all obligation to that person dis- 
appears also’. A contract between the Ruler, after he has been instituted, 
and the People, is impossible, because all that then remains over against 
the sovereign is merely a ‘dissolute multitude’. Nor can any legal nexus of 
any sort exist as between the Ruler and his individual subjects, because the 
will of individuals has been merged entirely in the sovereign will. 

150. De ewe, c. 5, § 1 1, c. 6, §§4-20, c. 7, c. 12, §§1-7, c. 13, c.14, §§20-33; 

Leviathan , cc. 18, 19, 21, 23, 30. 

151. De cive, c. 6, §§ 1 7-1 9, c. 7, §§ 4 and 1 5-1 7, c. 1 2, § 5 ; Leviathan, cc. 1 8, 29. 

152. See supra, nn. 84, 86, 87. 

158. Hobbes’ account of the similarity and difference between the mon- Sovereignty 
archical and the republican sovereign iUustrates particularly how much he to Hobbes 
identifies the ‘personality’ of the Ruler with the physical substance of a man a physical 
or a body of men. The republican sovereign only really exists for him as long fact 
as it is actually in session: in the interval it sleeps; and this sleep becomes 
death if the right of meeting at its own discretion be lost. Cf. De cive, c. 7, 

§§6, to, 13 and Leviathan, c. 19, and especiaUy De ewe, c. 7, §16, with the 
acute deductions in regard to temporary monarchies which are derived 
from this principle. 

154. De cive, c. 5, §§ 6—1 1 ; Leviathan, c. 17. This contract is more than a The Sovereii 
‘consent or concord’: it is a real union of persons, in personam mam vere as plenary 
omnium unio. By it ‘the wills of all are reduced to one’... ut mus homo vel Representati 
urns coetus Personam gerat uniuscujusque smgularis, utque unusquis'que auctorem se 

fateatur esse actionum omnium , quas egerit Persona ilia, ejusque voluntati etjudicio 
voluntalem suam submitteret. 

155. De cive, c. 5, §§9-10, 11, c. 6, §1; Leviathan, cc. 16-18, 22. Hobbes 
declares absurd the opinion of those who say, ‘of Kings bearing the Person 
of the State’, quod etsi singulis majores, miversis tamen minores sunt; nam si per 
universos intelligunt Civitatis Personam, ipsum inlelligmt Regem, itaque Rex seipso 
minor erit, quod est absurdum; sin per universos multitudinem intelligunt solutam, 
singulos intelligunt, itaque Rex, qui major singulis est, major quoque erit miversis, 
quod iterum est absurdum.* Most thinkers are, however, in Hobbes’ view, 
unable to see how Civitas in Persona Regis continetur ( Leviathan , c. 18). 

* See the statement of this argument in the English version of the Leviathan, 
c. 18, at the beginning of the third paragraph from the end of the chapter. 
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156. Hobbes is never tired of drawing out the distinction between a 
community constituted as a person and ‘a dissolute multitude to which no 
action or right can be assigned’, or of describing the people without a Ruler 
as a mere ‘multitude’: cf. He cive, c. 6, §§ 1—3 and 20, c. 7, §§5, 10, 16, t8; 
Leviathan, cc. 16, 18, 19. He will not even allow the name of ‘people’ to be 
applied to such a body, and he remarks (He cive, c. 12, §8) that it is a mark of 
revolutionary opinion quod homines non satis distmguunt inter populum et multi- 
tudinem. The ‘ people ’ is a unity with a single will and activity : the ‘ multitude ’ 
is not. The ‘people’ rules in every form of State, and even in a monarchy 
(for ‘the people wills by the will of one man’) : the ‘multitude’, in all forms, 
means the subjects. In Democratia et Anstocratia cives sunt muliitudo, sed curia 
est populus; et in Monarchia subditi sunt multitudo, et ( quamquam paradoxum sit) 
Rex est populus. If, following the vulgar use of language, we call the masses 
by the name of ‘people’ — if we speak of (what is totally impossible) a re- 
bellion of the civitas contra regem, and describe the will of discontented sub- 
jects as ‘the will of the people’ — we are invoking, sub praetextu populi, cives 
contra cimtatem, hoc est multitudinem contra populum. 

157. He cive, c. 6, § 19: the usual comparison of the Ruler to the head is 
false; a comparison of him to the soul is the only proper comparison, be- 
cause the soul is the instrument of the will, and it is through the instru- 
mentality of him qui summum habet imperium, et non aliter, that ‘the State has 
will et potest veils et nolle. The chief council is a better analogy to the head; 
cf. Leviathan, Introduction and c. 19. 

158. Gf. supra, notes looand ioi; He cive, c. 5, §9, §12, c. 6, §1, c. 12, 
§8; Leviathan, cc. 17-19. Hobbes’ very definition of the State already in- 
cludes the attribute of personality. In the He cive, c. 5, §9 (after an account 
of the institution of a ‘civil person’ by means of a union of wills, and an 
explanation of how this ‘person’ differs from individuals, and even from 
omnessmul , si excipiamus earn cujus voluntas sit pro voluntate omnium) we get the 
definition: Civitas ergo ( ut earn defimamus) est persona una, ctijus voluntas ex pactis 
plurium hominum pro voluntate habenda est ipsorum omnium, ut singulorum viribus 
etfacultatibus utipossit ad pacem et defensionem omnium. A similar definition also 
occurs in the Leviathan, c. 17. Here, after giving an account of the contract 
made at the time of the State’s foundation, he continues, quo facto multitudo 
ilia una Persona est, et vocatur Civitas et Respublica', atque haec generatio est tnugni 
illius Leviathan vel~ut dignius loquar-^mortalis Hei, cui pacem et protectionem sub 
Heo immoriali debemus omnem. Then follows the definition— -‘A State is one 
person, of whose actions a great number of men have made themselves 
authors by mutual agreements one with another, to the end that he should 
use the power of them all at his own will for peace and common defence 

159. About the same time as Hobbes (1642) Graszwinkel developed an 
absolutist theory of indivisible and illimitable ‘majesty’ ( potestas una , summa 
in se, et absolute) which held the same position in the State as God in the 
Universe or the soul in the body, and excluded any independent right in any 
other part of the State [cf. n. 93 supra]. But Graszwinkel failed to attain the 
conception of a single and homogeneous State-personality; and his failure 
was due not only to the theocratic basis from which he started (cc. 1-3), but 
also, and indeed primarily, to his dualistic conception of the nature of 
majesty . He maintained the distinction between ‘real’ and ‘personal’ 

majesty; and all that he contended was that the one might [on occasion] 
exclude the other. E.g. ‘real majesty’ exists to the exclusion of ‘personal 
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majesty 1 (a) in a Republic, (J) in a monarchy during an interregnum, 
(e) when it appears as a source of fundamental laws, and [d) where the 
monarch is Rex sub conditione. Conversely, the ‘personal majesty’ of a true 
king includes ‘real majesty’, which thus disappears as a separate entity 

(CC.XO-U). _ 

Salmasius, in the Defensio Regia of 1651, is already obviously under the 
influence of Hobbes. Like Hobbes, he regards the umversus populus or uni- 
versitas , in a true monarchy, as a mere aggregate. He holds the original 
rights of the people to be entirely merged in the sovereignty of the king, 
arguing that these rights only belonged to omnes collective sumpti , i.e. to the 
people as a concio, and that the king has taken the place of such condo [units 
instar concionis ) . He depicts the king as the one representative of the unity of 
the people [unus instar totius populi) ; and he holds that there is no community 
of the people confronting him which is capable of exercising any rights (cf. 
esp. c. 7). Salmasius, however, does not attempt to deduce any conception 
of the personality of the State from these ideas. 


§15. THE NATURAL-LAW THEORY OF ASSOCIA- 
TIONS [DIE ENGEREM VERBlJIDE] 

1. Bodin, who includes in his initial definition of the State the fact that The position 
it is composed of families (1, c. 1, no. 1), vigorously defends against Aristotle* of the Famil 
the propriety of making the theory of the Family a part of Political Science, in political 
on the ground that the family is both a fundamental element in and an theory 
‘image’ of the State (1, c. a) ; and he proceeds at once (1, cc. 3-5) to treat in 

detail of the three powers which exist in the family [the power of the husband, 
that of the father, and that of the master]. Arnisaeus takes a similar line, 

Polit. cc. 3-5 and De rep. 1, cc. 1-4 : see also Danaeus, 1, c. 3 ; Grhger, disp. 115 
Heider, pp. 32sqq.; Velstenius, dec. n-m; Bornitius, Part. pp. 38sqq.; 

Liebenthal, disp. xr-xv; Olizarovius, lib. x. 

On Besold’s treatment of the three family societies and the general family- 
community which they compose, see vol. rv of the Genossenschaftsrecht [not 
here translated], p. 13. Gregorius does homage to a similar point of view 
(1, c. a), but he does not discuss the Family in any detail. Con ring also holds 
that it is only societates domesticae and the State which have their origin 
in Natural Law: cf. Disc, de republica. Op. m, pp. 763 sqq., and De necessariis 
cioitatis partibus, ibid. pp. 748 sqq. 

2. This is the line taken by Bodin, 1, c. 6; Arnisaeus, Polit. c, 6, De rep. 1, 
c. 5; Criiger, disp. ni; Heider, pp. 25 sqq.; Velstenius, dec. xv-v; Bornitius, 

Part. p. 40; Liebenthal, disp. v; Olizarovius, lib. n-m. 

8. Bodin first treats of corporations in his third book, under the head of 

* Aristotle, in the beginning of the Politics , where he is controverting the Pohticus 
of Plato, distinguishes the theory of the Family from that of the State. Later, 
however, in the course of Book x and the beginning of Book tt, he deals largely with 
the theory of the Family as a part of the theory of the State. 
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The treatment administrative law. Here he describes, as Reipublicae partes ac veluti membra 
of groups singula, quae principi Reipublicae quasi capiti illigantur, first the Senate (c, 1), 

as institutions then the officials (c. 2) and the administrative boards (cc. 3-6), after that 
of admnistra- the corporations (c. 7), and finally the Estates (c. 8). 

tivelaw Gregorius similarly brings under the head of administrative law his 

account of the advantages and dangers of corporations (De rep. Xin, cc. 2-4) . 
He regards corporations as being mere institutions of positive law after the 
State has once been formed — although, in the same context, he refers to the 
natural development of an ascending series of groups [while the State is being 
formed] (ibid. c. 2, §2). 

Armsaeus, in his comprehensive treatise on politics, only devotes a few 
scattered remarks to local communities and corporations at the end of his 
theory of the subditi majestaii (c. 12, p. 133). Bornitius simply treats associa- 
tions as subdivisions of Estates (Part. p. 72); and many other political 
theorists similarly consider local communities and corporations merely as 
political divisions of subjects — cf. Heider, pp. 268-71; Hoenonius, disp. 2, 
§§52-7; Velstenius, rv, qu. 8-9; Busius, 1, c. 13 (in a context in which the 
family has also been previously treated in cc. 10-11, and the institution of 
clientship in c. 12); Kirchner, disp. xiv, Ltebenthal, disp. v, §§1-78. We 
often find associations completely omitted by political theorists (c.g. 
Grugei), and still more often by the theorists of natural law (e.g. in the 
treatises cited above, § 14 n. 2). 

4. This is particularly the case with the ecclesiastical theorists of Natural 
Law, and more especially with Molina and Suaiez. 

Bodin's 5. Bodin, distinguishing collegia rerum divinarum ac publicae pietatis causa 

classification from collegia rerum kumanarum, divides the latter into those which have ‘juris- 
of collegia diction’, and those which have not. In the former category of these secular 
‘ colleges 1 he includes only ‘ magistrates and judges ’ ; m the latter, * colleges ’ 
for the educaiio juventutis , and medicorum, scholasticorum kominum , mercatarum, 
opificum, agricolarum sodalitia [such colleges thus being either educational, or 
professional, or occupational] — see loc. dt. no. 330. 

Later, in dealing with the ‘powers of colleges’, he gives pre-eminence to 
the ‘colleges of magistrates and judges’, as being praecipua, because they non 
solum collegas singulos ac collegii totius minorem partem, sed caetera quoque religio- 
sorum ei opificum collegia, pro jure suae potestatis moderantur et coercent. These cor- 
porate bodies of judges and magistrates are distinguished from other 
‘colleges’, which are only concerned with their own particular negotia com - 
munia, by the fact (a) of their handling turn sua turn aliena negotia , and ( b ) of 
being constituted potius aliorum quam sua causa. But they too ‘must rightly 
and duly administer law for their own members, individually as well as collec- 
tively’, before they assign rights to others. Bodin adds one qualification. 
The right of a college to exercise jurisdiction itself over its members is a 
right which is only to be recommended in the case of the ‘most prudent’ 
colleges : for other colleges, the jurisdiction of superior colleges and of the 
, Prince is preferable (nos. 332-3). 

Bodin on 6. Bodin argues that these other colleges [i.e. colleges other than those of 

the rights of magistrates and judges] jurisdictions et imperio vacant, and have only a ‘right 
private of coercion and moderate castigation’ within tire limits of their statutes: 

‘colleges’ wen Frederick II assigned no more power to Rectors of Academies and 

headmasters of schools. Where collegia religionis causa constituta are in question, 
the judex ordinarius has to decide how far a penalty or sentence of expulsion 
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imposed by a college is admissible. Any rule lo the effect that disputes 
between members must only be brought before the college has no validity 
in crimme etjuchcio publico', and in privatis judiciis the decision of disputes by 
a college is only valid when it takes the form of an ‘arbitral award’ — and 
even so it must be passed by a unanimous resolution. The summoning of a 
meeting by the senior members or officers binds nobody to appear, unless 
the summoner impenum habet\ failing that, recourse must be had to the 
government in order to issue a binding summons; but only moderate penal- 
ties can be imposed on those who absent themselves, even when such a 
summons has been issued. Collegia and umversitates may issue edicts, salvis 
legibus ; but they must not even discuss what is forbidden to them by law, or 
anything that is not included in the sphere of their corporate affairs 
(nos. 333-7). 

7. Loc. cit. no. 331 (victus communis is no more necessary than an aerarium Bodin on 
commune) : see also no. 332 (a ‘college’ can only acquire a capacity of in- emporate 
heiitance by a special privilege to that effect [cf. the modern French rule properly 
which requires administrative authorisation for the acceptance of a gift or 
legacy by an itablissement publique] ; the idea of a corporation does not neces- 
sarily require a capacity of inheritance, or even of acquisition). 

8. Although unioersitas non polest peccare, immo ne cons entire qmdem , Bodin Bodin on 
holds that, in consequence of the identification of the majority with the the offences 
whole body, penalties may be propeily imposed on the corporate body (such of corporate 
as withdrawal of the right of meeting, cancellation of privileges, fines, and bodies 
confiscation of property), if an offence has been committed after proper 
discussion and decision in due corporate forms. On the other hand, he 

would spare innocent individuals from incurring penalties which affect their 
body or life — or even their property, so far as it is possible to distinguish 
their property from that of the corporation. For the rest, basing himself on 
a full review of historical facts and on political considerations, he advises 
the following of a just mean between severity and excessive clemency 
(nos. 337-42). . 

9. Gregorius, after speaking of the origin and the various species of ec- Gregorius 
clesiastical and secular coiporations, and after limiting drastically the scope Tholosanus 
of collegia licita ( De rep. xm, c. 2), proceeds to discuss in his next chapter on the same 
(c. 3), with an unusual wealth of detail, the offences of corporations (especi- theme 

ally those of monopoly and heresy), and the three remedia which the sovereign 
can apply in dealing with such offences. They are (1) reformatio institutionis 
(by way of changes, prohibitions, visitations and penalties, §§2-15); (2) 
abolition (§§15-21); and (3) a rule to the effect that non pemittendae sunt 
facile novae religiones aut collegia (c. 4). In the course of this argument there 
is no mention of any legal limits on the sovereign power. Cf. also xm, c. 19 
(on offences of fraternities and their suppression) and xxm, cc. 3-4 (on 
‘factions and conspiracies, and their remedies’). On the juristic treatises 
of Gregorius, see above [vol. iv of the Genossenschaftsrecht, not here trans- 
lated], p. 60 n. 2, p. 65 n. 17 and p. 91 n. 90. 

10. Bornitius demands that ‘for the preservation of the State’, persons Bornitius’ 
should be divided into three Estates {Part. pp. 68sqq.), and these Estates theory of 
should be subdivided in alias partes, quae collegia dicuntur, ut eo rectius et corporate ' 
facilius sua munera expedite possint (p. 72). Each of these colleges— including, bodies 

in the spiritual Estate, those of priests, professors, doctors and the like; in 
the political, those of magistrates, judges and councillors; and in the private 
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Estate, those of agriculturalists, merchants and artisans — is auctonlate Prin- 
ciple factum et concessum. The colleges, when formed, are then united to form a 
corpus , and a number of corpora are finally united to form a universiias.* For 
the most part they have suam politiam in jure , legibus, privilegus, paclis, suaque 
admmishandi forma ; but the rights of collegia in statu private [i.e. in the third or 
‘private’ Estate] belong only to the sphere of private law as a jus civium 
speciale (p. 93), and such private colleges, like families, can only have a 
politic pnvata (p. 105). Gf. Be maj. cc. 14-39 (where it is argued that a grant 
by the State is always necessary to justify collegiate self-government, juris- 
diction the choice of officers, jus comitiorum, the right of taxation, and the like). 

1 1. Arnisaeus (Polit. c. 12), at the end of his theory of the subditi majestati , 
speaks of their division into certain classes, ut scilicet commode gubernari per 
jussa et imperia majestatis possint. In this connection he discusses collegia , 
corpora and universitates on the basis of Bodin’s scheme: he rejects entirely any 
toleration of associations without ‘the consent and the confirmation of the 
State’, but he allows to colleges a power of making rules de rebus suis et in 
collegas, and also, by authority of a special grant to that effect, a jurts- 
dictio in collegas. Similarly, in his de jure majestatis, he interprets all corpoiate 
authority as the result of a ‘concession’ made by the State, except in so far 
as it is merely the exercise of a power to enter into contracts or of other 
rights at private law: cf. n, c. a, §§8—9 and m, c. 7, § 10. 

12. This is the argument, essentially based on Bodin, which we find, 
e.g. in Velstenius, Dec. xv, qu. 8-to; Heider, pp. 268-71; and Liebenthal, 
Disp. v, §§1-78. Busius takes a more independent line: he starts by dis- 
tinguishing the State, as the all-embracing universitas , from a universiias such 
as a local community or a collegium (1, c. 3, §3); and he then proceeds to 
treat particularly of collegia et corpora, which he considers to be identical (1, 
c. 13). He defines a corporation as universitas plunum civium, qui in cerium 
aliquemfinem conirahmt societatem ad similitudinem civitatis : he refuses to tolerate 
any other associations than those which are authorised by the State: he 
recommends an extreme prudence, which will allow only useful corporations, 
will admit no discussion of public affairs, will only recognise ‘statutes’ [or 
by-laws] as ‘private agreements’, and will permit only private, but not 
public, associations. He also refuses to allow any liberty of meeting. Gf. 
Hartog [as cited in §14 n. 14a], pp. 15-16 and 20-r. 

18. Cf. supra [vol. rv of the Genossenschaftsrecht, not here translated], 
pp. usqq. 

14. Cf. c.g. Oldendorp, Isagoge , 1, p. 181 ; Winkler, v, c. 2 and c. 4, where 
a distinction is drawn between respubtica majestatis and respublica municipals, 
Winkler argues that ‘majesty’ has, ‘of itself and in its own right’, the whole 
of the authority of government; but he adds that concedilur eliam magistratui 
provinciali aut municipali interdum, ut pro modo jurisdictions sibi commmae legem 
ferat; sed haec omnia precario et mduliu majestatis, non jure proprio. 

15. In this sense we find Covarruvias arguing (Pract. qu. 1, c. 4) that the 
‘supreme jurisdiction of the king’ (which he calls the ‘ Majorin’) excludes 
any independent right of nobles, or of GivitaUs, if the king himself takes action, 
It is only when the king fails to make provision, or is prevented from doing 

* Does this mean that the colleges in any one Estate form a corpus, and these 
corpora in turn form the universitas Regni ? Bodin has a somewhat similar view of the 
relations of collegium, corpus and universitas; but his universitas is only a local com- 
munity (cf. pp. 64-65 supra). 
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so, that a miversitas can appoint a Rector for itself. Molina (v, d. 3, §§3-5) 
ascribes alljunsdictio to the tola Respublica, and therefore to the king, with the 
result that magnates, towns, and the like, can only have a ‘derivative 
jurisdiction’: cf. n, d. 666, and Lessius, u, c. 33, dub. 2, on the right of 
taxation. 

16 . Suarez (1, c. 8) divides polestas piaeceptiva, which can issue commands, 
into potestas dominativa (or oeconomica) and potestas jursdiclioms (or politico) . The 
former may be found even in an * imperfect community ’ [e.g. the F amily] ; for 
(a) the father has [naturally] a potestas dominativa over his child, and ( b ) such 
power may also arise from contract — either under natural law, through an 
agreement of marriage, or under positive law, through voluntary entrance 
into a relation of sex vice. The potestas jurisdictions is confined to the ‘perfect 
community’. Only a ‘supreme head’ can have the legislative authority on 
which a potestas jurisdictions follows; and an inferior can only exercise such 
authority within the limits in which it has been ‘communicated to him 
by the head’. 

17 . According to Suarez (in, cc. 2-3, 9) legislative authority, in the sphere 
of leges cioiles, belongs only to sovereigns. This means that it belonged 
originally to the People, and has subsequently come to belong either to 
Reges supremi (and, in addition, other ‘piinces without a superior’, and 
territorial princes subject to the emperor who have been duly enfeoffed 
as sovereigns), or to sovereign republics. Per contra, according to Book m, 
c. 9, nos. 16-21, the ‘statutes’ [or by-laws] of ‘communities’ have in- 
herently nothing of the nature of lex. The ‘statutes ’ of cimtates mtnores [ civitas 
being here understood to signify an Italian city of the medieval type], in the 
form in which they are recognised by Bartolus,* are either mere pacta , or 
praecepta Humana temporalia , sicut sunt praecepta patrisfamlias in domo sua\ and 
even the enactments of civitates maximae and magnae (species which ought not 
properly to be distinguished) are really either pacta, or (as Baldus holds) 
simply the expression and outcome of jurisdictio. The real question [when 
we are discussing the legislative powers of a municipality or civitas ] is 
whether (1) the civitas is a ‘free people’, and, as such, retineat m se ahquam 
potestatem supremae reipublicae et per illam se ipsam gubemet, or (2) illam [sc. 
potestatem ] simpliciter transtulent m ahquem pnncipem, vel quolibet aliojusto titulo 
[potestas ilia ] translata sit. It is only of the former of these two alternatives 
that the Lex ‘ omnes populi’ speaks. The instant a city is ‘subject to some su- 
preme Prince’, it can no longer make laws ex potestate propria. At the most — 
and then only by virtue of a reservation made by itself at the time of ‘ trans- 
ference’, or as the result of a later ‘concession’ made by the sovereign — it 
is able statuere de rebus ad suam peculiarem gubernationem et admimstrationem per- 
tinentibus. In other respects [i.e. apart from these particular matters] it needs 
the ‘confirmation of the superior’. What is true of cities is similarly true of 
provinces, and particularly of corpora mystica. 

A similar view appears in 1, c. 8, no. 5 and n, c. x, nos. 8-10. Gf. also vx, 
c. 26, nos. 4-25 : magstratus cioiles aut respublicae mferiores et civitates subjectae 
can never establish any rule which runs contrary to the jux commune of the 
State; the Superior, on his side, can abrogate even the statuta which he has 
confirmed, but the statuentes themselves have no such power of abrogation 

* On Bartolus, and his doctrine of the cmitas sibi princeps (the Italian city-state 
as ‘its own prince’), see G.N. S. Woolf’s book on Bartolus oj Sussoferrato, pp. 112 sqq. 


Suarez 

regards all 
real authority 
as belonging 
to the State 


Suarez on 
the rights of 
municipalities 





the validity 
of custom 


Suarez on 
taxation 


Suarez on 
religious 
congregations 


The corporate 
body reduced 

partnership, 
like the 
Family 


274 Gierke's Motes 

if the confirmation he gave was essentialis, or if, even though it was only 
accidentalis, ‘the Prince by confirming [a statute] made it his own law’ — 
which is to be presumed the case. 

18 . Cf. vn, cc. i-so. According to c. 3, nos. 8-9, c. 9, nos. 3-1 1 and c. 14, 
no. 4, a ‘private person’ or an ‘imperfect community’ (una familia) (.an pass 
neither a lex expressa nor even a lex tacita : they can only establish a jnaeceptum, 
or a statutum, per modum pacti seu mutuae conventioms — and the ‘precept’ or 
‘statute’ must be clearly expressed. On the other hand, any ‘perfect com- 
munity’ ( civitas , populus, congregatio ecclesiastica, [corpus] mercatorum) may 
consuetudinem introduced, inasmuch as, passively regarded, it is legis capax, and, 
regarded actively, it can make laws ut conjuncta pnncipi vel facultatem ab eo 
habens, although its inherent power extends only to the making of staluta 
conoentionalia. None the less (according to cc. 13, 14, no. 5 and c. 18), the 
consent of the Prince is always necessary [to the validity of customary rules], 
whenever ‘the people itself is not the supreme Pnnce’. In the case of com- 
munities with a power of making rules, this consent can be given by a 
general authorisation: in the case of other communities, the de Jacto tolcia- 
tion of a ‘prescriptive custom’ is adequate, but otherwise an act of personal 
assent is necessary — though that assent may be given tacitly, assuming 
always that the Prince is cognisant of the usage in question. 

19 . Cf. v, c. 14: only the sovereign can tributa imponeie: it is consequent 
on the nature of ‘majesty’ that any other person — though he may acquire 
a right to the exaction of traditional dues — can never acquire a right of 
taxation; and similarly, while the sovereign may grant to an inferior ut 
nomine et auctoritate sua tributum imponat m particulari casu, he cannot make a 
valid grant to an inferior of ‘ the general privilege of imposing a tax inde- 
pendently of his own approbation’, since such, a privilege would olfend 
against the nature of the State and the supreme potestas. 

20 . Thus the answers given by Suarez (iv, c. 6) to the question, Qjiae 
commmtales seu congregationes ecclesiasticae habeanl potestatem leges condendi, 
depend entirely on the fundamental principle that any autonomy belonging 
to ecclesiastical associations must either be the result of an ‘ecclesiastical 
jurisdiction’ granted by the Pope, or, if it takes the form of passing by-laws, 
then such by-laws can only be regulae operandi positae ex canventione illorum qui 
sunt de commmitate: see especially nos. 12-13, and si. 

21. Thus in Gregorius (xm, c. 2), Vclstenius (Decis. tv) and Liebenthal 
(Disp. v), collegia, corpora and universitates arc reckoned as societates : in Heidcr 
(pp. 268-71) they are contrasted, as societates pnvatae, with the societas 
pubhea of the State. Bodin (r, c. a) compares families and corporations, 
without suggesting that there is any difference between the idea of family 
authority and that of the authority of the corporation : in his view families 
are already competent to make staluta (c.g. ‘house-laws’ [like that of the 
Habsburg family], or compacts of mutual inheritance) ; and he only refuses 
to allow the making of such staluta to familiae obscurae (no. 1 3) . It has already 
been mentioned (supra, n. 10) that Bornitius assigns the rights of corporations 
proper [collegia in statu private] to the sphere of private law. Arnisaeus (Polit. 
in, c. 12) also reduces the internal rights of associations to the level of the 
rights of ‘societies’ [or partneiships] : supra, n. u, adjinem. 

22. Busius (1, c. 13): their rights conlinenlur prope jure societatis, but with 
some modifications, e.g. they are not dissolved by the death of their members 
and they can act on the majority-principle; see n. 13 supra. 
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23. The traditional [Roman-law] theory of corporations is reproduced Continued 
almost in its entirety in Gregorius (cf. also xm, c. a, §7 on hospitalia and pia use of the 
loca regarded as collegia ) , in Besold [see vol. iv of the Genossenschaftsrecht , not Roman law of 
here translated, pp. 11-16]; and in other writers. Some of the essential corporations 
parts of that theory are also reproduced in Bodin; in Molina (cf. e.g. n, 

d. 3 on the property of corporations, d. 300 on loans to an ecclesia or cimtas, 
and d. 536 on hypotheca tacita of the property of the administrators of a 
corporation) ; in Suarez; and elsewhere. 

24. This is the view adopted by Bodin (m, c. 7, nos. 334-6), when he Bodin' s 
draws a line of division between (1) affairs in which omnes smguli must agree, distinction 
because there is a question of a right belonging to all the members seorsum a between 
communione, and (2) affairs in which the majority decides, because jus mi- ‘ distributive ’ 
versorum is concerned. Gf. Oldendorp, op. cit. 1, p. 163, and Liebenlhal, and 

Disp. v, §§63-77. It is on the basis of this view that Bodin argues (loc. cit. ‘ collective ’ 
no. 331) that it is compatible with the idea of a ‘college’ that there should 
be a prmceps collegu who has imperium in collegas [i.e. over each distributively], 
but not that there should be a prmceps with imperium m umversos [i.e. over all 
collectively], as there is in a consistonum , a gymnasium, or a familia. Arnisaeus 
takes a similar line, op. cit. p. 133. 

25. Thus Bodin (loc. cit. no 332), in spite of his description of jus collegii But he also 
as jus universorum , argues in favour of the continuance of this jus collegu until assumes a 

it is legally abolished, even when all the members [ 'collegae universi ] have ficta persona 
disappeared — declaring that it is folly to identify the collegium with the 
collegae. [He thus assumes that a college is a fictitious individual, distinct 
from its individual members.] He also regards the capacity of owning pro- 
perty, and particularly that of inheriting it, as a special privilege granted to 
the collegium [as a fictitious individual] . 

26. Bodin (loc. cit. nos. 334-6) deals in detail with the validity of the Bodin on the 
majority-principle, recognising that principle in so far as there is nothing to majority- 
oppose it either in jura singulorum or in leges ejus qui collegii creator est quasque principle 
prmceps impeno suo valere jussit. But majority-decisions, he argues, require a 

regular meeting, and the presence of two-thirds of the members; and then 
plus possunt duae partes coactae quam omnes seorsum. They bind the minority, and 
all individuals, but they do not bind the whole body itself or the majority. 

The majority can always abrogate its decisions, as the sovereign can abrogate 
a law, or the testator a will, or contractors a contract; and this is the case 
even with a unanimous decision, if the question concerned is one de jure 
universorum , though not if it be one dejure singulorum seorsum. Bodin mentions, 
in this connection, that he had himself prevented a decision of two of the 
Ordines Francorum which would have enured to the detriment of the Third 
Estate. 

27. Cf. Busius, supra, n. 12; Arnisaeus, De maj. m, c. 7, §10 (‘vi conven- 
tionis’). 

28. Gf. Bodin, loc. cit. nos. 337-42 (supra, n. 8), and Oldendorp, loc. cit. 
p. 39- 

29. Thus Molina (n, disp. 3, §§7, 11, 12) draws a distinction between The Catholic 
(1) dominium universitatis, which belongs to it jure unioersitatis and includes writers on 
pastures and forests which are used by all and (2) dominium particulare . . . quod. . . village 
umnersitas seu communitas aliqua non secus habet ac si esset persona privata. He holds co/nmons 
that the taking of wood in the common forest (disp. 58), and the use of the 

common pasture (disp. 59), are dependent ;on the regulations made by the 
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local community as owner; but he argues that offences by members of a 
local community against such regulations — unlike encroachments on the 
pastures or forests of other communities — should be punished only by fines, 
and not by the exaction of compensation (unless it be a question of really 
considerable damage), because the common property still remains intact 
[after the offence has been committed]. He refuses to admit that the lord of 
the manor court has any property in the common, and allows him only a 
joint right of user mo ordine et gradu (d. 3, § 1 1, d. 59, §§3-5). 

Similarly Lessius (n, c. 5, dub. 13-14) denies any obligation to pay com- 
pensation (unless ‘great damage be held to have been done to the com- 
munity 1 ) in cases where a community has prohibited the use of its pastures 
and public woods and a person has offended against such a prohibition m 
loco publico commmitalis cujus ipse estpars, 

Lugo (1, pp. 14a sqq., disp. 6, sect, g) takes the same view [that no com- 
pensation is due], unless there is a question of considerable damage, or of 
use for profit by means of sale to others, or unless the common has been let 
to a third party. He argues that any offence [by a member of the community 
against its regulations], unlike encroachments on entirely strange woods and 
pastures, which belong to another community 01 to a private person, is only 
an offence against oboedientia, and not an offence against juslitia. The relation 
between universitas and smguli is different, however, in a monastery [from 
what it is in the case of a secular body]. [In the latter case], oppidani singuli 
retinent suumjus paitiale ad ilia bona , and they have a right of controlling their 
shares, because full and free property lemains with the community and its 
members, even if the administration thereof has been transferred to some 
manager on its behalf. [In a monastery], although the monks in communi 
habeant eorunt bonorum dominium, ita tamen tota adminislratio est penes commani- 
tatem vel praelatos, ut singuli neque ex parte possint condonare aliquid. 

Suarez on 80. Suarez distinguishes between (1) the ‘natural community of man- 

the various kind 1 and (2) the communitas politico vel mystica, which is ‘ only one in virtue of 

forms of a specific act of union in a moial association 1 . The latter kind of community 
community is either of divine foundation (the Church) or of human invention. The com- 

munity which is of human invention is again either ( 1 ) * a perfect community, 
which is capable of political government', or (2) ‘an imperfect community 1 , 
which does not foim a corpus and is destitute of vis coactiva. ‘Perfect com- 
munities’ include not only the State but also local communities, and not 
only ‘real’ but also ‘personal 1 groups (such as orders and fraternities)— 
provided that such local communities and ‘personal 1 groups have peifectum 
regimen et moralem mianem , and so, while ‘imperfect as parts in regard to the 
whole 1 , are ‘perfect as regarded in themselves 1 . Even so, they arc ‘not 
absolutely, but compaialively or relatively, perfect 1 . On the other hand the 
‘ private household 1 under the paterfamilias is absolutely imperfect : of. 1, c. 6, 
nos. 1 8-20, and also supra, nn. 16 and 18. 

81. According to 1, c. 6, only a ‘perfect community 1 is passive legis capax 
(nos.^ x~i6 and 21-22). But law need not always be imposed on the com- 
munity qua community {ut commtmitas est et corpus mysticum) . On the contrary, 
it generally affects the community not as being a community, but as being 
so many individuals ( non collective , sed distributive, no. 17); and it may also 
refer to a part of the community only (nos. 23-4), Yet a law which only 
affects the community qua community— e.g. a law which commands or 
forbids some act which can only be done by the corpus mysticum itself— is still 
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a true law; for though such a law applies to una mdwidua communitas and this 
community is called una persona Jicta [i.e. though the law seems to be made 
for one ‘person 1 , which is contrary to the nature of law], yet the ‘community’ 
is a ‘ community 1 [i.e. asumof persons], it possesses the necessary permanence, 
and it is directly intended to secure the common welfare of all its members. 

Moreover, the singuli de ilia commumtate are also indirectly obliged by such a 
law. See, m addition, r, c. 7, and (on the other hand) the passages on the 
contractual character of ‘statutes’ cited in nn. 17, 18 and 20 above. 

32. Cf. the Vind. c. Tyr., where it is argued that any part of the kingdom, The 
and therefore any provmce or city — but not any individual, because the in- Vmdiciae 
dividual is not a ‘part’ — has the right and duty of resistance when the pact on the rights 
with God is broken (qu. ir, pp. 94 sqq.). These parts too have severally of provinces 
promised for themselves [just as the whole kingdom has promised for itself] and cities 
that they will be true and obedient to God in accordance with the stipulation 
He has made (pp. 99-100) — as is also the case, the author adds, with the 
Estates of the Empire in Germany, or with ‘parts’ of the Church, such as 
the ecclesia Gallicana [as a part of the Church Universal]. Therefore, miwrsi 
in regionibus et urbibus may rise in revolt, auctonbus magistralibus tanquam a Deo 
pnmum, devn a Prmcipe constitutis (p. 114); and cities and provinces which do 
not seek to avert an attack on God’s church by force of arms are guilty of a 
grave sin (p. 228). [As umversi in a province or city may resist, so, too, may 
the governors] : qui alicujus partis regionisve tutelam susceperunt, tyrannidem tyran- 
numque ab ea regions urbeve arcere jure suo possunt (qu. in, pp. 304 sqq. and 
326 sqq.) ; and thus individual nobles [as having the tutela of a ‘part’] may 
begin a revolt, though private persons can never assert the jus gladii 
against a tyrant. The treatise De jure mag. (qu. 6, pp. 26 sqq. and 74, 
qu. 7, p. 92) arrives at similar results. Danaeus (lit, c. 6, p. 223) requires 
the consent of every province to any change of the constitution; and 
he adds that, when a province is not asked for its consent, ‘some hold 
that it can choose for itself its own form of polity’ — but this, he adds, is 
dangerous. 

88. Cf. for what follows, the first eight chapters of Althusius’ Politico, and 
also c. 9, §§1-7, c. 18, §§90-1, c. 38, §§76 and 1 10-14, c. 39, §84: see also 
the connected account of the argument of these passages in the author’s 
work on Althusius, pp. 21 sqq. Reference may also be made to his Dicaeo- 
logia, 1, cc. 7-8, 25-33, 78-81. 

34. Cf. vol. hi of the author’s Genossen ichaftsrecht, pp. 544-5. 

35. Althusius mentions (Polit. c. 4, §25) — but without ascribing any great Althusius’ 

significance to it — the special category of the corpus (which is a broader classification 
association of a number of collegia), as assumed in Bodin and other writers, of collegia or 
Like Bodin and others, he counts as ‘colleges’ not only (1) guilds and trade- ‘ Fellowships’ 
corporations and (2) corporate Estates and ecclesiastical societies, but also * 

(3) collegiate courts of justice, administrative Boards and ecclesiastical 
Boards (c. 4, §30), and (4) assemblies of representatives (c. 5, §§54 and 
fiosqq.), provincial diets (c. 8, §§49 and 56sqq.), and general diets (c. 18, 

§62 and c. 33). 

36. In the first edition of th ePoliiica, the category of ‘political association’ 
is lacking. In that edition Althusius begins his classification of associations 
by distinguishing the consociatio particularis from the consociatio universalis (i.e. 
the State) ; he then subdivides the consociatio particularis into the consociatio 
naturalis necessaria (i.e. the Family) and the consociatio civihs spontanea ; and 
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finally he subdivides the ‘voluntary civil association’ into the consociatio 
pnvata in collegio and the consociatio publica tn maversiiale. 

37. On the political theory of Althusius see, in the previous section, nn. 3G, 
52, 57, 65, 67, 70-3, 75, 77, 82-5, 87, 96, 106, 108-9. 

38. See supra [vol. xv of the Genossenschaflsrecht , not here translated], 
pp. 178 sqq. 

The idea of 39. This is the line followed by Casmannus (c. 66), who contrasts this 
of the composita respublua with cimtates confoederatae. It is most marked in Hocnonius, 

Respublica who places the kingdom composed of a number of cities — under the name 

Composita of respublica composita (d. 12) — half-way between the city-state, which he 

terms a respublica simplex (d. n), and the ‘confederation’ proper. He vests 
the several parts of this ‘composite State’ with a large measure of autonomy, 
including even the right of secession (d, 9, §§44-54) ; but he regaids collegia 
et sodalitates as merely useful divisions of the subjects of the State (d. 2, 
§§52-7). 

German 40. See, for example, Matthias (Coll, polit. d. iv-v and Syst. polit. pp. 20~ 

legal miters 194). Societas, which is the primary conception, is either ‘natural’ or ‘civil 
who largely and voluntary’; ‘natural society’ includes the three ‘domestic societies’ 
follow the [husband and wife, father and child, master and servant] : ‘ civil and volun- 

federal tary society’ shows itself first in its ‘particular’ foim— -in the vim, pagin', 

scheme of oppidum , collegium , corpus, mmersitas and civitas— and then in its ‘universal’ 
Althusius form, the respublica- 

Gneinssius treats successively of the Family (cx. n-vn), the provincial 
community (ex. viii), collegia (ex. nc), and the civitas (ex x): he declatcs 
‘Fellowships’ to be useful (ex. «, qu 2), but regards them as permissible 
only ex auctontate supenotis (ibid. qu. 5) . 

Koenig begins his theory of the State by enumerating Families, collegia, 
corpora and universitates among the constituent elements of the Respublica ; and 
he then sketches the process of development towards increasingly broader 
and higher forms of society (Acies disp. 1, §§123-9; Theatrum polit. 1, c. 1, 
§§37 6 ~9 1 )- 

Werdenhagen starts his classification of societas humana (n, c. 13) from the 
distinction between ‘particular’ and ‘universal’ society. ‘Particular’ 
society hedivides mlo the ‘simple’ society of thefamily community (cc. 14-1 7), 
and ‘composite society’, which may be either an extended family-group 
(**)« a ‘Fellowship’ (0. 19). Under the head of ‘universal society’, 
which is also termed universitas, he counts the vicus, pagus and civitas ; but he 
thinks it a misuse of language that institutions of higher education should be 
designated by this term (c. 20). He expressly insists that the ‘principal 
cause’ of every collegium is the agreement of its members, the ‘grant of a 
superior’ being the ‘less principal’ (though still an indispensable) cause 

(c- 19, §5). _ 

Berckringer (1, c. 17), in dealing with ‘the conjunction of persons and 
things in the family, college, carpus and universitas', begins with the Family 
(§2) ; he then deals successively with the ‘college’, which is produced by the 
consensus coeimtium et magistrate (§§3-8), the corpus (§ 9 ), and the universitas 
(SS 10— 1 1) — including both the universitas personarum (§§12-17) and the uni- 
versitas return (i.e. th'e territory, §§x8-ai)); finally, he treats of the union of 
both, oi these .species of universitas in the Respublica, which, he holds, may be 
either simple’ or ‘compound’ (§§22-8). 
fOrchner, in treating of soddlitia, collegia and corpora (disp, xtv), regards 
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all coiporate bodies as having autonomy and judicial authority over their 
own members, with a certain power of coercion and punishment. In § 1 , 
litt. d, he speaks of a ‘concession by the supreme power’ as necessary; but 
in litt. e he states that corporations are advantageous to the State, and only 
a tyrant will ever suppress them entirely — though secret and nocturnal 
meetings are never to be tolerated (§3). 

41 . Gf. especially Keckermann (r, c. 15, pp. 255-75), de spectali cura sub- Keckermann 
ditorum collectim consideratorwn. He distinguishes subditorum communio ex natura on associations 
(i.e. the Family) from subditoum communio magts ex instituto civili, though he 
admits that community of the latter sort is also based partly on natural law. 

Community by civil institution may be either (1) ‘more particular’, e.g. 
collegium, coetus, conventus, synagoge and sodahtas, or (2) ‘more universal’, as 
in any sort of collectio plunum diversi status hominum in mum corpus et locum m 
quo simul habitant. The latter species — the territorial corporation oxmiversitas — 
may be either ‘major’ or ‘minor’. The ‘minor’ sort is the local community, 
which appears as a miversitas rusttca m mcis vel pagis , and as a unwersitas oppi- 
dana vel urbana in the various sorts of towns. The ‘major’ sort of territorial 
corporation is an area composed of a number of rural and urban communi- 
ties ; and such an area may be either angustior (e.g. the ‘ district, prefecture, 
barony, county’) or lalioi (e.g. the ‘province, duchy, kingdom’). 

In spite of the structure which he thus builds, Keckermann rejects the 
principle of liberty of associations, as being incompatible with the mon- 
archical principle. Where ‘colleges have liberty of meeting’, as the nobles 
have in Poland, it is a sure sign of the presence of aristocracy or democracy. 

The monarch cannot allow any association which has not received his 
consent, and he must punish secret unions severely, nor will he ever permit 
his subjects to erect a corporation cm ipse non praesit sua auctoritate per personam 
aliquam a se delegatam. He will also reserve the appointment, or at any rate 
the confirmation, of the officers of ‘colleges’, since the ‘constitution and 
authority of the whole college’ resides in these officers, and therefore the 
person appointing or confirming them ‘has also control over the constitution 
and authority of the whole college’. Even in republics, he argues, this [right 
of appointing or confiiming the officers of ‘colleges ’] is advisable (pp. 26 r-2). 

He treats the local community in the same way as the ‘college’, vesting the 
sovereign with the ordering of its constitution, the appointment of its officers, 
and a perpetual tutelary supervision (pp. 265 sqq.). 

Schonborner adopts a similar view. He treats of the Family (1, c. 10), 
collegia et corpora (c. 11), umversitates (c. 12) and the civiias (c. 13); but like 
Keckermann he allows the erection of corporations only ‘ by the authority 
of the sovereign ’, and he gives the same advice to the sovereign, word for 
word, in regard to [the appointment or confirmation of] officers. The same 
line is taken in the treatise De statu politico seu civili libri sex, 1, disc., 35-42. 

42 . Keckermann (loc. cit.) adopts as his basis the conception of communio. Prevalence 
Matthias (loc. cit.) uses the idea of the communication produced by societas. of idea ' of 
Schonborner adopts Althusius’ theory of consociatio and t(ic commumcatio Partnership 
rerum, operarum, juris et benevolentiae which it produces (1, c. 11); but he re-' 
gards this consociatio and communicatio as creating a corpus mysticum which is 
like the natural body — instar unius hominis est, ejusque personam repraesentat — 
and he avails himself of this point of view 'to reproduce in extenso the whole oi 
the Roman-law theory of corporations (x, c. 13). 

Berckringer takes the same line as Schonborner. He uses the idea of a 
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‘union of minds, services, persons, things and laws’ (1, c. 17, §7) ; the fiction 
of the single peisonality, combined with the idea of the material identity of 
the universitas with its individual membeis (§10); the traditional theory of 
the negotia jundica and the delicts of corporations (§§12-17); and the 
customary distinction of the various species of public and common propel ty 
(c. 16, §§15-33)- 

43. Afterwards, in his theory of contracts (11, c. 12), he treats of societas 
negotiatoria (§24) and societas naoedis (§25), and devotes a whole chapter to 
foedera (c. 15). 

44. Gf. 1, c. 1, §3 : a ‘society without inequality’ exists as between fratie r, 
does, amici, foedetati: an ‘unequal society’ as between pater et liberi, dominus 
et sent, rex et subditi, Dens et homines In the same way there are also two sorts 
of jus turn — aequatoriwn and rectorium. 

45. n, c. 6, §§4-8; nr, c. 20, §5: cf. the passages in nn. g7 and 132 to § 14. 

46. Gf. supra, nn. 57 and 66 to § 14. 

47. Cf. supra, n. 51 to §14 and pp. 5i-2sqq., with nn. 97, 98, 99. 

48. Gf. the decisive statement in ir, c. 5, §17, quoted in n. 74 to §14. 
Grotius proceeds to discuss in detail a number of questions — the possibility 
of an equality of votes, m which case no decision can be attained [in matters 
of policy], but in criminal proceedings acquittal must follow (§ ig) ; the 
methods prescribed by Natural Law for arriving at a decision when there 
are more than two sententiae (§ ig); the rule of Natural Law by which jus 
absentium accrescit interim praesentibm, while positive law often requires the 
presence of two-thirds (§20); the ‘natural order’ among the socii, according 
to the ages of the members (§21); and the counting of a majority by the 
shares [belonging to the members] where a res (c.g. an inheritance or an 
estate) is the basis of the societas (§22). 

49. m,c. 2, §1. It is true that the members are responsible for the sum 
involved in pioportion to their shares, but they are responsible non qua 
singuli , sed qua pars miversorum. As against this rule of Natural Law, the jus 
gentium volmtarium may introduce, and appears to have actually introduced, 
the rule that pro eo, quod debet praestare doilis aliqua societas aut ejus caput, * there 
is a lien and obligation’ (sometimes primary and sometimes secondary) 1 on 
all the goods, corporeal and incorporeal, of the persons who are included in 
such a society or are subject to its head’ (ibid. §2). There is a need for 
such a rule, since it is difficult to get at the impel antes-, nor does it contradict 
Natural Law to such an extent as to be inadmissible. 

50. Gf. 11, c. 21, §§2-7. A community is responsible, properly speaking, 
only for its own delicts; and thus it cannot be responsible for a factum 
singulorum, except as the result of its own patieniia or receptus (i.e. harbouring 
the person or persons concerned). Conversely, singuli are responsible for 
the offences of the universitas, and subditi for the delicts of the summa potestas, 
only in cases where they have incurred a joint responsibility by giving assent 
thereto or by executing an unlawful command. The results [of a corpor- 
ate delict] descend, it is true, from universi to singuli, because ubi universi, 
ibi el singuli. . . universi non possunt nisi ex singulis quibusque constare > nam singuli 
quique congregati, vel in summam reputati, f admit universos. But the innocent 
minority must be treated gently in the matter of punishment, because, in 
spite of what has just been said, distinctae stmt poenae singulorum et universitalis. 
There is a distinction, for instance, between the death-penalty, as applied to 
individuals, and mors doitatis, cum corpus civile dissolvitur: similarly the enslave- 
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menl of individuals differs from the servitus cimlis of the universitas 01 its trans- 
formation into a mere province. Similarly, again, the confiscation of cor- 
porate property is something different from the confiscation of private 
property. It is thus unjust that innocent individuals should lose their pro- 
perty through the delict of a universitas (cf. also §§ 1 1, 17, 18). On the other 
hand, a * consequential loss ’ may affect innocent individuals ; just as children 
suffer from a confiscation of property pronounced against their parent, so 
individuals suffer from the punishments inflicted on corporations — sed ea m 
re, quae ad ipsos non perhnet nisi per miversitatem. 

51. See the preceding note, and also nn 67, 70, 89, go, 121 and 127 to §14. 

52. In treating of the question laised in n, c 21, §8 — whether ‘ a penalty Grotius tends 
can be exacted in every case for the delict of a universitas ’ — Grotius argues that to resolve 
an afliimative answer appears to be inevitable, because quamdiu universitas corporations 
durat, idem corpus est. The true answer, however, is in the negative. A dis- into 
tinction has to be drawn between attributes which are predicated de uni- individuals 
versitate pnmo ac per se, e.g. the possession of an aerarium or of leges, and those 

which only belong to it de derivations a singulis , e.g. the attributes oflearning, 
courage, or merit; for such attributes primanly appertain to individuals, 
ut ammum habentibus, quem universitas per se non habet. In the latter case, there- 
fore, the merit disappears exhnetis lilts per quos ad miversitatem mentum de- 
ducebatur; and what is true of merit is also true of [the opposite of merit, i.e.] 
a delict which involves a penalty. The position is different, however, in 
regard to divine punishment, which often comes upon a later generation 
only. 

53. Hobbes’ theory of associations, which is only indicated in the treatise 
De cive, is developed in the Leviathan, where the whole of c. 22 is devoted to it. 

54. Cf. Leviathan, c. 22 and De cive , cc. 12-13. Hobbes compares corpora Hobbes on 
legitima to the muscles of the human body, and illegitima to its worms, corporations 
[Hobbes remarks that in any event ‘the great number of corporations’ is 

‘like worms in the entrails of a natural man*.] 

55. Hobbes, in c. 22 of the Leviathan, also applies this idea to parliaments, Hobbes on 
which he regards as ‘regular subordinate systems’, with a personality of Parliament 
their own, which have been instituted for a limited time. They can only 

discuss proposals put before them by the Ruler, and they have no authority 
other than given by the terms of their summons; otherwise there would be 
two powers in the State. 

58. This is the argument of the Leviathan, c. 22, but it already appears in 
the De cive, c. 5, § 1 o. In such a case [i. e. the case of a claim by a subordinate 
system against its members] the members may also occasionally protest 
with success against majority-decisions; but this is inadmissible in a sove- 
reign assembly, where such a protest would bring in question the suprema 
potestas itself, and where, apart from that, quicquid fit a summa potestate auctoribus 
fit civibus singulis et omnibus. 

57. In provinces and colonies he thinks a monarchical constitution pre- Hobbes on 
ferable, as even demociacies generally recognise. Trading companies, on colonies and 
the other hand, are best managed by a coetus, with a right of voting for all companies 
who contribute money: Leviathan, c. 22. 

58. He states a different point of view in the De cive, c. 7, § 14. Dealing Hobbes on 
with the question whether the ‘person’ of the State can itself commit sin, sins and 
he concludes that in a monarchy the Ruler himself commits a sin if he offends delicts of 
against Natural Law, quia in ipso voluntas avilis eadem est cum naturali ; ' whereas groups 
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in a democracy or aristocracy the sin is not that of the persona civilis, but of 
does illi quorum sujfragns decretum est—peccatum enim sequititr volmtatem naturalem 
et expressam, non politicam, quae est artifidosa. 

No question of a delictum [i.e. a legal offence, as distinct from sin or peccatum ] 
can ever arise in this connection [i.e. in regard to the State], as it does m 
regard to Systemata subordmata. The point is simply that peccatum , i.e. sm as 
distinct from delict, cannot be attributed to a persona civilis [as such, and 
apart from the ‘natural will’ of its bearer]. 

59. Hobbes would regulate responsibility for debts in Systemata mer- 
catorum in a somewhat different way. In such ‘systems 5 there should be an 
obligation ‘of each member severally to pay the whole of the debt 5 to a third 
party, because that party knows nothing of an * artificial person ’, sed personas 
naturales eorum omnes obligan sibi supponit. On the other hand a creditor who 
is also a ‘member of the System 5 — being, in that capacity, a debtor himself 
[and so unable to take action against individuals which would also be action 
against himself] — can only take action against the system and its common 
funds. [In this latter case, therefore, the general rule enunciated m the text, 
that the system alone is liable, applies also to systemata mercatorum ]. If the 
State, by virtue of its supieme power, demands money from such a system, 
the members must furnish the sum demanded by making proportionate 
contiibutions [i.e. contributions proportionate to their shaies'J. 

60. Cf. e.g. Biermann’s Diss. de jure principals , t, p, 6, §10; Michael, 1, 
P 188, §§9sqq. , Cluten, n, p. xo, §3 and pp. 35sqq., §§9-15; Engclbrccht, 
11, p. 187, §§97sqq., Sinolt Schhlz, 1, ex. 1, th. 16-19 A diffeienL view 
appears m Wurmser, Exeic. nr, qu. 2 and 22 (the Empitc is now only a name) : 
cf. also Limnaeus, vn, c. 1, no. 3a (Roman Empire and German monarchy 
have gradually merged to such an extent quod nemo , nisi ille qui divum chows 
regit, dissolves potens est). 

Suarez (nr, c. 7, nos. 1-13 and c. 8) expressly denies the emperor’s irn- 
penum mundi: even the Pope, according to in, c. 6, has no such imperium, 
because, apart from the States of the Church, he has no ‘direct temporal 
power 5 . Cf. also Vasquez, cc. 8, 20, 21. 

01. Connanus (1, c. 5, nos. 1 and 4, and c. 6, nos. 2-3) holds that jus 
gentium is the product of a societas Humana , in which the original unity of 
mankind has continued to be preserved even after its division into ‘civil 
societies and in which a relic of the old community of all men thus persists. 
For similar expressions cf Omphalus, 1, c. 38 and Winkler, 1, c. 9. 

GregoriusThol. (1, c, 3, §§ 1 1 sqq.) regards commune jus gentium as the survival 
of a cimtas mundana, with God for its king and all men for its citizens, which 
in all 'other respects has split into coelus et dvitates particulares . 

Gryphiander, in §§ 12 sqq. of his De civili societate (printed in Arumaeus, 1, 
no. 6), speaks of a universalis societas humana, cujus vinculum est jus naturale. 
Cf. Johannes a Felde, 1, c. 1, §5. 

Suarez (mi, c. 2, no. 5, c. 4, no. 7, c. 19, no. 9) argues that in secular matters 
ahquq. umtas still survives from the [original] unity of mankind, so that men 
continue to constitute a societas et communication and although unaquaeque 
cimtas perjecta, respublica, aut regnum, sit in se commumtas perfecta et suis membris 
const arts, mhilominus quaelibet illarum est etiam membrum aliquo modo hujus universi : 
this is the basis of international law. 

Grotius speaks of [States as] membra unfits corporis (nr, c. 8, §26, c. 15, 
§§5 and 12) ; of a societas humana (ibid. c. 20, cf. c. 21, §3) • and of jus gentium 
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as securing property even to children and lunatics, personam illorum interim 
quasi sustinente genere humano (ibid. c. 3, §6). 

62. Albericus Gentilis (in his De jure belli of 1588, pp. 11-13) refers the Ideas of a 
obligation of jus gentium, to the fact that, although all peoples have never world 
assembled [to enact it], quod successive omnibus placere visum est, id totius orbis Common- 
decretum futsse exislimatur. He adds : immo, ut rectio cmitatis et legtslatio est penes wealth 
civilatis majorem partem, ita orbis rectio est penes congiegationem majons partis 

orbis. 

In the same way Victoria speaks of a human commonwealth, including 
all States as its members, m which majority-decisions are valid {Rel. m, 
nos. 12 and 15) 

The Vind. c. Tyr. makes the unity of Humana societas the source of a right 
and duty of neighbouring States to intervene for the protection of oppressed 
subjects against a tyrant (qu. iv, pp. 348-58)— just as (ibid. pp. 329-48) it 
makes the conception of a single Church the justification of intervention 
against religious oppression. 

Boxhorn (1, c. 2, §§3-8) regards jus gentium as the outcome of the universalis 
Respublica omnium hominum. 

63. The idea [of a natural community connecting Slates] is absent in No inter- 
Bodin and his school. In the view of Hobbes, as we should expect, the natural nationalism 
condition of States, like the primitive state of nature among individuals, is in Hobbes 
a condition of helium omnium contra omnes ; and a real international law is 
therefore absolutely impossible. 

64. Suarez (loc. cit.) lays emphasis on the idea that it is only particular Suarez on 
nations which are States with legislative power. There cannot, therefore, international 
be any leges miles universales ; common adhesion to international law con- society 
stitutes only a societas quasi politico et moralis; and it is only ‘in a sense’ (aliquo 

modo ) that States are members of a larger whole Connanus also (loc. cit.) 
terms the universal society only quasi omnium urbs etcivitas, and international 
law only quasi jus civile. 

65. Cf. Bodin (n, c. 6, no. 224 and c. 7) ; Althusius (Polit. c. 1 7, §§25-53) 1 Federal 
Casmannus (c. 66); Hoenonius (dd. 12 and 13), Grotius ( Apologeticus , Paris, ideas 
1622, c. 1). See also Brie, Der Bundesstaat, 1, pp. i4sqq. and G. J. Ebers’ 
recent work on Die Lehre vom Staatenbunde, Breslau, 1910, pp. iosqq. 

66. See above [vol. iv of the Genossenschaftsrecht , not here translated], 
p. 274 no. 74. See also Werdenhagen (m, c. 25, §16), on a federation as a 
corpus foederatorum, but not a respublica', Althusius (c. 33, §§122-36), on 
comitia sociorum confoederatorum', and Arnisaeus (De rep. n, c. 4, s. 2, §§22sqq.), 
on confoederationes arctiores which have the appearance of a Respublica. , 

67. In 1, c. 3, §7 Grotius deals both with ‘unions’ (which he knows onlyin Grotius on 
the form of personal unions), and with ‘confederations’ ( Staatenbunde ). Inn, unions and 
cc. 15-1 6, on the other hand, he deals only with foedera or treaties, which he foedera 
divides into ‘equal’ and ‘unequal’; and he remarks in an earlier passage ' 

(1, c. 3, §21) that even an ‘unequal treaty’ does not extinguish sovereignty. 

Grotius was the first thinker to draw the contrast between unions and federa- 
tions: cf. Juraschek, Personal and Real Union, p. 2, and Ebers, op. cit. 
pp. i7sqq. 

68. See Victoria, Rel. 1, qu. 5, no. 8 and m; Vasquez, Controo. 8, 20, 21, Catholic 
27; Soto, iv, qu. 4, a. 1-2, x, qu. 3, a. 1 ; Molina, n, d. 21 ; Lessius, n, c. 5 theory of 
and m-rv; Suarez, x, c. 7, no. 5, c. 8, no. 9, m, c. 3, no. 8, cc. 6-8; Gontzen, the Church 
n, c. 16 and vi; Claudius de Gamin, 1, cc. 13 and 15; Menochius, Hiero- as superior 
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politico., x, c. 1 and n, cc. 1 sqq. Among the Monarchomachi, see Boucher, 
1, cc. 5-8 and 18, and rr; Rossaeus, cc. 3-1 1; Mariana, 1, cc. 8 and 10. 

See also Pighius (1 1542), Hierarchiae ecclesiasticae assertio, Cologne, 1551 
(first printed 1538); Sandeius, De msibili monorchia Ecclesiae, libri VIII, 
Louvain, 1571; Schulting, Hierarchiae anacrisis, Cologne, 1604. 

Theory of 69. See Bellarmine, De membris ecclesiae mihtantis, in, 6, De Summo Pontijice 

its potestas lib. V, and De potestate summi Pontificis in rebus temporahbus adv. Barclaium, 

induecta Rome, 1610; Molina, n, d. 29; Suarez, in, c. 6; Barbosa on c. 6, x, 1, 33 [of 

the canon law] 5 Gonzalez Teller on c. 6, x, 1, 6, no. 34 and c. 6, x, 1, 33, 
nos. 14-19. A similar view is already to be found in Soto, xv, qu. 1, a. 1. 
Of course the theory which ascribed to the Pope a direct power over em- 
peior and kings did not disappear: cf. e.g. Restaurus Caldus in Tract. 
Utnusque Juris, xvx, no. 30, qu. 50; Marta, Tract, dejurisdictione, Mainz, 1609 
(esp. 1, cc. 5, 8, 17-26 and iv) ; Laymann on c. 34, x, 1, 6 and c. 6, x, 1, 33. 
Theory of 70. Cf. Gregorius Thol. vn, c. 2; Tulden , De regimme cimh, 1, cc. 17-18; P. 
its parity de Marca, De concordta sacerdotn et imperii seu de libertatibus ecclesiae Gallicanae 
with the libn VIII, ed. J. H. Boehmer, Leipzig and Frankfort, 1 708 (books i-iv first 

State printed at Paris in 1641, and the whole work in Baluze’s edition of 1603), 

esp. ii, c 1, where it is argued that while there are potestales distinctae, there 
is a societas between the two.* See also supra [vol. in of the Genossenschafls- 
recht], pp, 8i3sqq. 

71. See supra, vol. m, pp. 799sqq. 

The Lutheran 72. A complete formulation of this expression is to be found in B. Carpzov, 
theory Jurisprudentia ecclesiastica seu consistorialis. In 1, tit. 1, dcf. 2, he describes the 

‘double person’ of the territorial prince, who exercises ‘double power, ec- 
clesiastical as well as political’ : in 1, lit 1, deflf. 1 1-12, he treats of the con- 
sistoiies as his organs . in 1, tit. 3, def. 27, he explains the ordered co-operation 
of the ‘whole church’ in the three Estates: see also Decis. 113. But a full 
elaboration of the theoiy of the episcopal system may already be found in 
M. Stephani, De jurisdictions, in, p. 1, cc. 1 and 15. In addition sec Om- 
phalus, 1, c. 3 (there is a ‘double polity’, but the ecclesiastical commission 
of the territorial prince comes from God); E. Cothmann on Cod. 1, a, 
qu. iv and Cod. 1, 2; Arnisaeus, Dejure maj. 11, c. 6, De subjections et exemptione 
clericorum, etc. (published at Strassburg in 1635, but written in 1612); 
B. Meiszner, De legibus , tv, s. 2; Wurmser, Exerc. v, qu. 1-24; Cluten, in 
Biermann, 11, pp. i8sqq., §§5—8; Lampadius, p. 1, §§16-29; Schiitz, ir, 
exerc. 14, pp. 911-1000; Knipschildl, 11, c. 3 and v, c. 8. 

Zepper and 73. This view is worked out completely in e.g. Zepper, Depolitia Ecclesi- 
others on the astica, Herborn, 1595. He treats in Book 1 of the subject-matter of ecclesi- 

Calvinist astical administration; in Book 11 of ecclesiastical office; in Book hi of church 
polity government. Church government is conducted by conventus in the four stages 

(cc. 1-7) of ‘presbyteries’, conventus classici [or ‘classes’], provincial synods 
and general synods (subject to the general principle that quae in inferioribus 
• convenlibus ant gradibus decidi possunt, ad superiores devolvi non debent), and also 
by visitationes (cc. 8-1 1). But the secular authority has a power of co- 
operation, since magisiratus and ministerium are two institutions of one and 
the same community, ordained for the Church by God (c. 12). Compare 
also the doctrine of the Vind. c. Tyr. (qu. 11, pp. 74sqq.) on the joint contract 
* Cf., for this theory of ‘alliance’, the work of Warhurton, Bishop of Gloucester, 
on The Alliance between Church' and State, published in 1 736. It was a work which had 
some vogue in England during the eighteenth century. 
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of people and king with God; the treatise Dejwre mag. (qu. 10) ; Hotoman, 

Francogalha (c. 22); and especially Althusius (c. 8, §§6-39, c. g, §§31 sqq. 
and c. 28). Cf. also David Blondel, De jure plebis in regimine ecclesiastico, Paris, 

1648, on the inalienable rights of the congregation, which are nevei trans- 
ferred to the government. 

None of this applies, of course, to the body of opinion which is based on 
the teaching of Zwingli. Zwingli rejected entirely the conception of a 
‘spiritual Slate 1 and a ‘spiritual authority 1 , and ascribed all power of ec- 
clesiastical government, as being ‘external’ in its nature, to the Christian 
State: see his Works, x, pp. 197 and 346. 

74. Gf. Stephen of Winchester, Oratio de vera oboedientia (1536), in Goldast The territorii 
{Monorchia Sancti Romani Imperii], 1, pp. 716-33, where it is contended that theory 
Reges, Pnncipes et Magistratus Christian unusquisque suae Ecclesiae supremum m 
terns caput sunt, et religionem cum pnmis procuraie debent. Cf. also Johannes 
Beckinsav, De supremo et absoluto Regis Imperio liber unus, with a dedication to 
Henry VIII, in Goldast, 1, pp. 733-55; Waremund de Erenbergk, De regni 
subsidiis (cc. 1-2, pp. 12-43), who argues for a jus majestatis, supremitatis, 
superioritatis absolutae potestatis...etiam in ecclesiasticis) ; Alexander Irvine 
(Scotus), De jure regni diascepsis, Leyden, 1627, Keckermann, Polit. 1, c. 32, 
who holds that pnneeps habet jus majestatis ecclesiasticum, ideoque potestatem 
ordinandi ea quae ad cultum Dei et veram religionem tuendam pertinent, p. 5x6; 

Fridenreich, Polit. c. 12; Hoenonius, Polit. 1, §43, v, §§3-55; Kirchner, Disp. 
vi ; Graszwinkel, Dejwre maj. c. 5. 

See also Carolus Mohnaeus, Comm, ad Codicem, on Constit. Frid. Imp. 

‘Cassa et vrrita', pp. 29-30; and Besold, Dies, de maj. sect. 2. 

73. See above (vol. iv of the Genossenschaftsrecht, not here translated], 
p. 82, n. 65; and cf. Besold, Dus. de maj. sect, s, Diss. dejure coll. c. 2, §§5-6, 

Dm. dejure et dioisione rerum , c. 5. 

76. See, on the one side, Hobbes, De dee, c. 17 and Leviathan, c. 39, and Uniformity 01 

on the other, Milton, Prose Works, n, pp. 520 sqq. toleration 

Biermann {Diss. dejure princ. x, no. 1 6, §§ 2 1 sqq.) also combines the demand 
for freedom of conscience (§§26-8) with a general point of view which is 
‘territorial’. 

77. Fourth edition, the Hague, 1661 : first printed at Paris, 1648. 

78. In this justification of the majority-principle (c. 4, §6) Grotius, it is Grotius 1 
curious to notice, deserts the individualistic point of view on which he De Imperio 
strictly insists, in this very connection, m all the rest of his writings (cf. 

supra, n. 48). 

79. See c. 4, §§9-13. The regimen constitutivum ex consensu, which issues in 
e.g. the institution of the Sabbath and the appointment of deacons, belongs 
to the Church by Natural Law; data enm universitate, hoc ipsumjus ex natura 
umversitatis continue sequitur. Positive law may deprive the Church of particular 
rights ; but it may also confer upon it an impervum summum or infenus. 

80. Positive law may confer upon pastors an imperium infenus. But in that 
case such imperium is not the expression of the sacra functio they exercise — a 
function which is subject to the State only in the ordinary way. It is the 
outcome, and the expression, of political authority; and therefore pastors, 
in so far as they exercise such an imperium, supremarum potestatum vicarii.et 
delegati sunt. Cf. c. 2 and c. 4, §§7-8 ,,ii-I 2 and 14. 

81. Cf. c. 1. Grotius proceeds to deal in detail with the action of sove- 
reignty upon the different areas of ecclesiastical life, maintaining throughout 
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the principle that the indestructible rights of the sovereign continue still to 
exist, by virtue of Natural Law, even where certain rights are delegated, by 
virtue of positive law, to other ecclesiastical or secular ‘Subjects’. It 
depends on the will of the sovereign whether he admits co-operation of the 
clergy (c 6) or the participation of synods (c. 7, §§ 1— 8) in the cxeicise of 
ecclesiastical authority, which includes the power of deciding on doctrine 
(c. 5). He can appoint the members of synods, or he can allow them to be 
elected with a reservation in favour of his own jus imperil in eleettonem; he has 
the power of summoning, adjourning and proroguing synods; and lie 
possesses the right of confirming, changing or altering all the acts of synods 
(c. 7, §§9-17). Ecclesiastical legislation belongs to him, including the allow- 
ance and disallowance of confessions, and the ordering of all things which 
concern ‘the public exercise of true religion’; the Church has no right of 
legislation at all m virtue of the law of God; and so far as it possesses such a 
right in virtue of positive law, it possesses it, at the most, only cumulative el 
dependenter (c. 8). The sovereign alone has ecclesiastica jurisdictw; all jurisdictw 
of the clergy, so far as it is not teally simple suasio et dnectio , is based on dele- 
gation by the State, and is subject to appellatio ab abusu (c. g) . The sovei eign 
has the confirming and dismissing of the holders of the necessary ecclesi- 
astical offices ( presbytenum and diaconatus ) ; and while the original apjioint- 
ment of such persons belongs naturaliter (though at the same time mutabililer ) 
to the Church, the sovereign not only controls all appointments, but may 
also make them himself (c. 10). He can also institute ecclesiastical offices 
which are not ‘necessary’ (the offices of bishop and elder, c. 1 1) : he retains 
supreme authority over all boards or corporations or peisons in possession 
of ecclesiastical powers, since any inferior potestas exercising a jus circa sacra 
necessaiily derives such right from him; moreover, the authority exercised 
by such inferior powers must be circumscribed, on grounds of expediency, 
within the narrowest possible limits (c. 12). 

The only limit t a jus imperii circa sacra admitted by Grotius, other than the 
impossibility of controlling actus interni, is the jus divinum ; but even commands 
of the sovereign which are contrary to the word of God oblige the members 
of the State — not indeed to obey, but at any rate to abstain from active 
opposition (c. 3). 

82. Views similar to those of Grotius are to be found in Marcus Antonius 
de Dominis, an archbishop of Spalato who went over to the Church of 
England (1560-1624) : see his De republica ecclesiastica libn X (of which Part r 
appeared in London in 1618, Part 11 in London in 1620, and Part in in 
Hanover in 1622), more especially Book v, which assigns to the Church only 
a potestas spirilualis, and no vara praefeclura et jurisdiction cf. also Book vi 
cc. 3-7. 

83. For Gonring’s views see the Corollaries to his treatise De constitutions 
episcoporum Germamae (Exerc. vu in Exerc. de rep. Germ. Imp.), of May 26, 1647. 
According to the Third Corollary, Ecclesia in hisce tetris vere non esl aliqua 
respubhea, sed natmam polius habet collegii in republica constituti. According to 
the Fourth, however, the ‘authority and assent 5 of the Respublica are not 
needed omni ex parte for an ‘ecclesiastical society', as they are for the institu- 
tion of other ‘colleges’; and according to the Fifth, the ‘universal church’, 
m virtue of natural law and the law of God, is ‘one body’ in exactly the 
same sense as the whole of mankind or imiversitas omnium bonorum hominum. 

84. Politia ecclesiastica (Amsterdam, i663sqq.), vols. r-iv. 
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88. Ibid. Part 1, Blc. 1, tract, x, c. 1. As distinct from the ‘mystic and in- The collegial 
visible Church 5 , the ‘external Church’ is a ‘visible collection’, whose ‘im- theory of 
mediate foundation 5 is consensus mutuus et arbitnum exserte declaratum eorum qui Voetius 
coeunt m ecclesiam, though ‘divine institution’ is its ‘ultimate foundation’ 

(§4). The erection of the mmistiy also depends on consent. 

86. Ibid. §8. With strict logic, he rejects the theory of canon law in regard 
to the distinction of ecclesia simplex and ecclesia collegiata. all churches are 
‘collegiate’, and none of them has any advantage over any other (ibid. 1, 

1, tr. 1, c. 6). lie also pronounces against all separate ecclesiastical fellow- 
ships and fraternities (11, iv, tr. 4). 

87. 1, 1, tr. 2, cc. 4-6. He describes the populus seu corpus ecclesiasticum as 
the ‘Subject’ or owner of ecclesiastical authority — not the ‘people alone’, 
nor the clergy alone, but the whole organised ecclesiastical people including 
its pastors. 

88. In i, 1, tr. 1, c. 1, §8 Voetius distinguishes four possibilities: (1) iden- Fout possible 
tity of the political with the ecclesiastical corpus, as in Israel, England, Swit- relations of 
zerland and Geneva; (q) the recognition of the true religion as the only Church and 
public religion, with toleration of differ ent creeds and confessions, as in the State 
Netherlands; (3) a heterodox political community, with toleration of the 

true Church, as in France; (4) a political community hostile to the true 
Church, as in most countries. 

89. 1, 1, tr. 2, cc. 4-5. 

90. 1, 1, tr. 2, cc. 2, 5, 7-15; xi, in, tr. 1, cc. 3-5. He speaks accordingly 
of a separate politia ecclesiastica, distincta apohtia politico et oeconomica, 1, 1, tr. 2, 
c. 7, §5- 

91. 1, iv, tr. 2, c. 1, §§1-2. Property belongs to the ‘visible church’, 
because the ‘mystical church’ is not capable of holding property. It does 
not belong to pnvati , nor again to collegia cmica or the aeranum publicum. We 
may describe what belongs to the Church as bona Dei or patrimomum Christi, 
because Christ is the Head of the ‘mystical body’ of which all believers are 
members. 

92. Cf. Ludiomaeus Coluinus, Papa Ultrajectinus, seu Mysterium iniquitatis 
reductum a clanssimo vvro Gisberto Voetio, in opere Politicae ecclesiasticae, London, 

1668. This work seeks to prove that the theory of Voetius, if it shows more 
piety, also betrays more absurdity, than that of the papalists. Any theory 
which assumes two separate poweis is unchristian.* 

* The real author of this work was L. du Moulin (1606-80), who after studying 
medicine at Leyden and Cambridge was Professor of Ancient History at Oxford 
from 1648 to 1660, and afterwards lived at Westminster. He also wrote a work, in 
English, on The Rights of Churches. 
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§16. THE GENERAL THEORY OF THE GROUP 
(VERB AMDS THE ORIE) IN NATURAL LAW 


1. See Spinoza, Tract, pal. c. 3, §§ 1 1-18; Pufendorf, Elem. §§ 24-6, Dejure 
nat. et gent, n, c 3, §23; Thomasius, Instit. jur. div. 1, c. 2, §§ loisqq.; Gund- 
ling, Jus nat. and Disc. c. 1, §54; Hertius, Comm, ir, 3, pp. 21 sqq. ; Becmann, 
Med. c. 2, J. H. Boehmer, P. gen. c. 2, §§3sqq., P. spec. 1, c. 3, §22 n. G (who 
speaks of ‘a state of nature or liberty’, involving a species juris naturae, as 
existing among fiee and equal ‘moral persons’); Wolff, Instit. §§1088 sqq., 
Jus nat. ix; Heineccius, Elem. 1, c. 1, §§2i~2, n, c. 1, §§1 and 21; Darics, 
P. spec. §§790 sqq., Netlelbladt, Syst. nat. §§1405 sqq. (quaelibet gens, qua tails 
considerata, est persona moralis in statu naturali utvens, et plures gentes sunt plures 
istiusmodi personae)-, Achenwall, n, §§210-88 (jus naturale exists among 
‘eternal societies’, i.e. among gentes regarded as ‘free moral persons’) ; Justi, 
Natur tmd Wesen, §§222-3; Locke, n, c. iq, §§145-6 [of the Second Treatise on 
Government ). 

2. See the author’s work on Allhusius, pp. 287sqq. and 300sqq. 

8. On this point Spinoza (Tract, theol.-pol. c. 16 and Tract, pol. c. 2) 
agrees entirely with Hobbes. 

4. This is die view not only of Hobbes (see supra, p. 85 and no. 63 to 
§15), but also of Spinoza (Tract, theol.-pol. cc. 16, 17, 20 and Tract, pol. 
cc 3,4,5)- 

5. This is the reason why the German writers on natural law, though 
following Hobbes closely in other respects, fiom the time of Pufendorf 
onwards, always attack his conception of the state of nature. Gundling 
comes nearest to Hobbes’ conception (Jus nat. c. 3 and Exerc. 4, pp. 155 sqq.) ; 
but he arrives at totally diffeient results. 

6. At first Thomasius regarded all law as die ‘will’ of a ‘ruler’ — treating 
lex positiva as the command of men, and lex naturalis as that of God; cf. 
Instit. jur. dia. r, c. r, §§28sqq. and Annot. ad Strauch diss. 1, pp. 2sqq. In his 
later days he continued to believe in the imperative character of positive 
law; but instead of describing lex naturalis as a divine command with ‘ex- 
ternal obligation’, he now defined it as merely a consilium producens internam 
obligationem, or a dictamen rationis, of which God was the ultimate author butnot 
the legislator : cf. Fund. jur. nat. 1, c. 5, §§ 28-81 . [This later view involves him 
in some difficulties.] Making a general division of tlie'normae which limit the 
action of human will into the ethical, die political and the legal (ibid, 
cc. 1-4), he proceeds to apply this triple division not only to positive rules, 
but also to the rules of nature (c. 5, §§58sqq.) ; but he fails to make any real 
distinction between ‘Natural Law’ proper and ‘natural ethics’ or ‘natural 
politics ’, because he cannot prove that Natural Law [regarded as a ‘ counsel ’ 
or ‘dictate of reason’] possesses that attribute of being enforceable which he 
regards (c. 7) as essential [to law proper], [We may compare with his change 
of front in regard to Natural Law a similar change in regard to customary 
law.] At first he regarded customary law as only existing in consequence of 
the sanction of a sovereign (Inst. jur. div. 1, c. 2, § 109) : afterwards, he allowed 
that it possessed the character of law even if it had no such sanction (e.g. in 
the case of customary law inter gentes) ; but he qualified this admission by 
adding that such customary law was a law without obligatio', cf. Fund. I, c. 5, 
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§ 78, Addit. ad Huberi Piaelect. Inst. 1, 2, nos. 7 and iq ? and Diss. dejure cornuet. 
et observantia. 

7. This fact of external obligation is expressly emphasised by Gundling, 
c. 1, §§47-50 ( obligatw interna et externa ) ; Becker, §§2, 5; Mueldener, 1, §1 
(exactissime obligans ) ; J. H. Boehmer, 1, P. gen. c. 1 ; Achenwall, Prol. §§ g8sqq., 
h §44- 

8. This is the composite view which appears in Pufendorf; cf. Be off. hom. Natural Lee, 
et civ 1, c. 2 taken along with c. 3, and J. n. et g. n, c. 3 taken along with and human 
r, c. 6 (God may be regarded as ‘Sovereign 5 , and lex naluralis as His voluntas ; Reason 
but apart from lex dvorna position there is also a lex divina per ipsam rerum 

naturam homimbus promulgata). It was the original view of Thomasius (supra, 
n. 6) ; it appears in Alberti, c. i ; Cumberland, c. 5 ; Becker, §§ 2-6 ; Muel- 
dener, Pos. 1, § 1 (jus naturae est decretum voluntatis dwinae per rationem promul- 
gatum ) ; H. de Cocceji, Prodromus, S. de Cocceji, De pnne. jur. nat. univ., 

Tract, jur. gent. Parts 1 and 11, Novum systema, 1, §§56-60 (‘a command of 
nature and its author, declared to mankind by reason’); Kestner, c. r; 

J. H. Boehmer, P.gen. c. 1 (a ‘norm 8 which proceeds from the ‘will 8 of God, 
but ‘is written in the hearts of men 8 ) , Schmier, 1, c. 1, s. 1, §3, Heineccius, 

1, c. 1, c. 3; Achenwall, Prol. and 1, §§7sqq. (a true law of God, in the juristic 
sense). 

9. This is a view which appears in Horn; sanctilas divina, and not ooluntas Natural Lai 
divina, is the source of natural law, and human reason (as a relic of man’s rationalised 
being originally in the image of God) is the means of knowing what it is (n, 

c. 2). The same view appears in Huber; he holds that there can be law even 
without a Superior or force (1, 1, c. 1, §§2-5), and he regards natural law as a 
command of reason implanted in man by nature, and by God as the author 
of nature (ibid. c. 3). A similar view is also to be found in Gundling (c. 1, 

§§4-11), and in Leibniz, who derives natural law from the nature of God, 
and regards command and enforcement as unessential (Op. rv, 3, pp. 270 sqq., 

275sqq., 294sqq.). Cf. also Wolff, Instit. §§39, 41, 67, and Montesquieu, 

Esprit des Lois, 1, cc. i-a ( raison primitive. . . les lots de la nature dkwent uniquement 
de la constitution de notre Stre). 

10. Cf. e.g. Gundling, c. 1, §§47-50; S de Cocceji, 1, §56 (idque melu 
poenae ) ; Achenwall, 1, §44 ( sub commmatione poenae). 

11. When, as in Grotius ( Proleg . no. 1 1 and 1, c. 1, § 10) and his precursors Natural Lav 
(on whom see the author’s work on Allhusius, p. 74), the assumption was secularised 
made that there would be a Natural Law even if God did not exist, or if He 

were unjust, the logical consequence of that assumption was the abandoning 
of any idea that it was derived from the will or the nature of God; and this 
is what we find in Thomasius, Fund. 1, c. 6 [cf. supra, n. 6]. After Locke in 
England, and Rousseau and his successors in France, had contented them- 
selves with merely invoking ‘the order of nature 8 , the connection of Natural 
Law with the idea of God tended also to disappear among German thinkers;**’ 
it is not present, e.g. in Justi, Schcidemanlel, Schlozer, Hoffbauer or Fichte. 

Kant definitely holds that the notion that God is the author of the moral law 
is untenable; for God is Himself under that law, and He is obliged to act 
by its rules (Works, vn, pp. 8sqq.). 

12. Cf. Leibniz, Nona methodus , §74, and introduction to the Cod. jur. 
gent. 1, § 1 1 ; J. H. Boehmer, P. gen. c. 1 ; Schmier, Jus publ. umv. 1, c. 1, s. 2, 

§§1-2;. Achenwall, Proleg. §§g8sqq., 1, §§34sqq.; Fichte, Works, nr, pp. 
i45sqq. 
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13. In regard to international law, there was unanimity on this point. So 
far as the public law of the State was concerned, all the theorists who re- 
cognised a right of resistance to any breach of Natural Law by the sovereign 
sought to justify their view by assuming a return to the state of nature, and 
therefore to the right of self-help belonging to that state. Gf. the authoi ’s 
work on Althusius, pp. 314-5, and esp. Wolff, Polit. §§433sqq., Jus nat. via, 
§§i04isqq., Inslit. §§i079sqq.; Daiies, §§?wsqq.; Achenwall, 1, §2, n, 
§§20osqq. ; Scheidemantel, m, pp. 36qsqq. ; and also Rousseau, m, c. 10. 

14 F01 this reason Natural Law was declared to be a ‘perfect law’ with 
‘coeicive power’: cf. Thomasius, Instit.jur. div. 1, c. 1, §§ 1 03 sqq. ; Gundling, 
I, c. 1, §54; Achenwall, Proleg. §§98 sqq. and 1, §§34sqq.; Wolff, Instit. 
§§80 sqq. [One exception was made] ; in regard to the relation of the sove- 
reign to his subjects, the opponents of any right of resistance held that 
Natural Law had only a ‘directive power’ [over the sovereign], and there- 
fore only imposed an ‘imperfect obligation’; but at the same time they did 
not abandon the idea that this imperfect obligation was a jeal legal obliga- 
tion • cf. Pufendorf, Elem. 1, d. 12, §6, J. n. etg. vii, c. 5, §8, vm, c. 1 ; Thomas- 
ius, loc. cit. §§111-13; J- H. Boehmer, P. spec. 1, c. 5, in, c. 1; Schmier, v, 
c. 1, s. 1 and c. 3, s. 1; Kreittmayr, §§32-5. 

15. This idea is definitely formulated in e.g. Mevius, Prodr omus, hi, § 13; 
cf. also Montesquieu, Esprit des lots, 1, c. 2. 

16. Cf. Pufendorf, De off. horn, et civ. 1, c. 3, J. n. et g. 11, c. 1 ; Thomasius, 
Inst. jur. div. 1, c. 4, §§54-72; Becmann, Med. c. 2, Consp. p. 16; Hertius, 
Comm. 1, 1, pp. 61 sqq. (de sodahtate pnmo naturalis juris principio ), Elem. 1, 
s. 1 ; J. H. Boehmer, P. gen. c. 1. See also Mevius, iv, §35, and Mucldcner, 
Pos. 11, § 1 ; and (to some extent) Fenelon, c. 111 and Montesquieu, 1, c. 2. 

17. Thomasius (Inst. jur. div. 1, c. 4) cxpiessly warns his readers against 
confusing socialitas and societas. As against Hobbes and Spinoza, the advo- 
cates of socialitas contend that the slate of nature was a state of peace; but 
they admit that this peace was unstable, and that it might at any moment 
(as still happens between States) pass into a state of war. Cf. Pufendorf, loc. 
cit.; Hertius, 11, 3, pp. 21 sqq.; Thomasius, Inst. jur. div. t, c. [3], §§51 sqq. 
and c. 4, §§54sqq. (later, however, in Fund. 1, c. 3, §55, he states the view 
that the state of nature was ‘neither a state of war nor a state of peace, but 
a confused chaos’, which was like war, yet not without a tendency towards 
peace), J. G, Boehmer, loc. cit. §38. The transition from mere socialitas to 
a definite ‘society’ is ascribed not to the operation of nature, but to reason 
and fiee choice; this is the view of Pufendorf, Hertius and Becmann (loc. 
cit.). These thinkers also assume that there is no societas among States; cf, 
Becmann, loc. cit., and Hertius, h, 3, pp. 21 sqq. A different view, however, 
appears in Huber (1, 1, c. 5) and in Mevius (v, §§5-9, 18, 20) ; but they both 
regard jar gentium as being something more than mere natural law. 

18. The theory appears in Pufendorf; Hertius, Comm, n, 3, pp. 21 sqq.; 
Gundling, c. 1, §§77-9 and c. 3, J. G. Boehmer, c. s, §§8sqq., and other 
writers. Cf. also the view of Huber (r, 1, c. 3) that anything opposed to civil 
society cannot be Natural Law, because the desiderium societatis is natural. 
Strauch (Op. no. 16, de juris nat. et civ. convenientia ) goes still further [in the 
way of connecting natural and positive law). 

19. Thus Mevius distinguishes between jus naturale ptimaevum and jus 
naturale secundarium et ooluntarium. The latter is based on reason itself, and not 
on the mere fact of agreement; but its rules have to be determined by the 
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principle of ‘social conjunction’ (v, §§5-9). It is in tliis latter category that 
he places international law, assuming the existence of a societas communis inter 
omnes populos (ibid. §§18-20). 

Heineccius admits that natural law, in the narrower sense, refers only to 
free and equal individuals (1, c. 1; n, c.. 1, §§ 1 — 10); but he holds that jus 
gentium [as distinct from Natural Law in this narrower sense] is ipsum jus 
naturale vitae kommum sociah negotiisque societatum atque integrarum gentium 
applxcatum (1, c. 1, §§21-22, 11, c. 1, §21). 

To Danes, the ‘moral state of man’ is either ‘natural’ or ‘adventitious’; 
and the ‘natural moral state’, in turn, is either ‘absolute’ or ‘conditional’. 
Proceeding with his subdivisions, he next lays it down that the absolute 
state of nature, which is marked by ‘liberty’ and ‘equality’, may be either 
a state of ‘solitude’ or of ‘society’, and, in the same way, the conditional 
state of nature may be either ‘non-social’ or ‘social’. Finally, he classifies 
the ‘civil state’ as belonging to the last of these categories [i.e. it is a con- 
ditional state of nature of the social type] ; while he regards the state of 
the relations in which States stand to one another [i.e. the state of inter- 
national relations] as a status naturalis absolutus sociahs (cf. Praecogn. §§ 1 1-28, 

P spec. §§7gosqq.). 

Nettelbladt divides the whole body of ‘natural jurisprudence’ into that 
which is ‘natural strictly so called’ and that which is ‘natural-social’. In 
his view, international law is a mixed body of law, composed both of leges 
gentium stride naturales and of leges sodales — the reason bemg that the pure 
state of nature is here modified by the existence of a ‘society constituted by 
nature’ among all peoples (§§1419-24). 

Achenwall distinguishes between the jus mere naturale, which is valid in a 
state of nature, and thejas sociale naturale, which is valid in a state of society, 
and includes the law of the Family, the law of the State and international 
law. At the same time, however, he holds that there is a sense in which pure 
natural law is itself social; for there is a societas universalis or civitas maxima — 
with God as its natural sovereign, and all men as its natural members — 
which lays down this jus mere naturale, and thus creates an obligation of 
sociability (cf: Proleg. §§82-97, h §L §§43-4> n > §0* 

Hoffbauer has a complicated scheme. (1) He starts fiom the exalted idea 
of a ‘pure natural law’ which is valid for all forms of ‘rational existence’ — • 
including even other forms than man, if such were known — and is partly 
‘absolute’ (pp. fi4sqq ) and partly ‘conditional’ (pp. 70sqq.). (2) De- 
scending in the scale, he comes next to the ‘applied Natural Law’ of man 
(pp. 86sqq.). (3) Here he distinguishes between an ‘absolute’ form 
(pp. io8sqq.) and a ‘conditional’ (pp. i2osqq.). (4) He then divides the 
conditional form of applied natural law into the ‘universal’ (pp. 122 sqq.) 
and the ‘particular,’ (pp. 155 sqq.). (5) Finally, he subdivides the ‘particular 
conditional form of applied natural law ’ into the ‘ extra-social ’ (pp. 1 56 sqq.) 
and the ‘social’ varieties (pp. i86sqq.). Only when he reaches this fifth 
and last stage in his process of classification does society first appear in his 
scheme. A final reference may be made to Cumberland, c. 5. 

20. Gundling, for example (c. 3, §§ 1 1-60), begins with a primitive state Society as 
of perfect liberty and equality, and explains all forms of connection between ‘artifice’ 
human beings as having been instituted by conscious agreement, in con- 
sequence of the discoveries made under the pressure of necessity. He de- 
scribes the status civilis accordingly as a work of art and a status arlificiosus. 
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Schmier (i, c. i, s. i, §§ 1-3) also assumes a state of nature in which fiee and 
equal individuals have no form of union; but he believes that the whole of 
mankind never lived, or could have lived, in a pure state of nature at one 
and the same time. 

Locke's 21. Locke {Second Treatise , n, c. 2) regards the state of nature as the state 

state of which existed previously to the erection of civil society; but he also regards 

nature it as a state which still exists in the absence of civil society. From the latter 

point of view, he depicts the state of nature as a relation of man to man 
such as still occurs to-day, e.g. when a Swiss and a Red Indian meet in the 
backwoods of America (§14). He also speaks, it is true, of ‘ natural society ’ ; 
but the only conclusion he draws from that idea is that men have a negative 
duty not to disturb or oppress one another (§§4-5). That he does not assume 
the existence of any real community is shown by his remarks about the sub- 
stance of Natural Law, as something older and higher than all ‘social laws’ 
(ibid §6; c. 2, §§6-13, c. 3, §§ 16-21 ; c. 5, §§25-51 ; c. 4, §§22-4). A similar 
view is to be found in Sidney, c. 1, ss. 2 and 9, c. 11, ss. 1 and 2. 

Rousseau’s 22. Rousseau has already attained these ideas in the Discours of 
state of 1753, and repeats them m the Conlrat Social [of 1762], 1, c. 1 sqq. He admits, 

nature indeed, that the Family is a natural sociiti, but only until such time as the 

children are adults. Filangieri says much the same: in the state of nature 
there was no inequality other than physical, no law other than natuial, no 
bonds other than those of fiiendship, necessity and the family: alas, that 
things could not remain as they were (1, c. 1). Sec also Sicy£s, 1, pp. 1 3 1 sqq. 
and 205 sqq. 

Primitive 28. Thus Justi (Die Natur und das Wesen, §§ 1— 18) begins with an original 

liberty as state of nature which was marked by liberty and equality — a state in which 

conceived by men were half animals, and had no natural instinct for social life. Know- 

German ledge of the advantages of union first impelled them, after Lhey had attained 

thinkers some degree of reason, to erect some form of society. At first, the existence 

of such a society imposed no limits on natural liberty; and even to-day that 
government is still the best which realises the purpose of the State with the 
fewest possible limitations upon natural liberty. Justi takes a similar line in 
his Grundrisz (§§5ff.); and he interprets international law in a correspond- 
ing sense (ibid. §§222-3). Frederick the Great, writing in 1777, similarly 
assumes a pre-political condition, with no socitti ( Oeuvres , ix, p. 195). 

In the view of Kreittmayr (§§2sqq.) the State is not based on jus naturale 
absolutory, it is based on history, as a res mere faeli. Scheidemanlel (1, 
pp. 44 sqq., s6sqq., 68sqq.) holds that the State is not a necessity of man’s 
nature, and that the Law of Nature does not impose upon him any binding 
obligation to renounce his natural liberty, A. L. von Schlozer regards 
primitive man as homo solitarius, and treats all social institutions as artificial 
inventions (pp. 3 iff.). Gf. also G. von Schlozer, De jure sujf. §3. 

Fichte on 24. Grundlage des Jdaturrechts (1796-7), vol. 1, Introduction and pp, 51 sqq, 

the origin of (Works, in, pp. 7sqq. and 17-91), where Fichte argues that the rule of Rigid, 

Right or law or law,* is deduced without the aid of morality, and yet without any sur- 

render of the unity of law and morality. That unity depends on the living 
self-consciousness of the Ego. The Ego is one, but in the form of subjective 
instinct [Tneb] it produces morality, while in the form of force (as a fact of 
* Red it here is more than our English ‘law’ (1) because, on its ‘objective’ side, it 
has a connotation of something inherently ‘right’ and (2) because it implies, as its 
other or ‘subjective’ side, the right of the individual. 
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objective existence) it produces law. In all essentials, Fichte maintains his 
earlier theory of the origin of the rule of Right in his later System der Rechts- 
lehre [lectures delivered in 1812], printed in' his Posthumous Works, n, 

PP- 495 sqq- 

25. Works , in, pp. g2sqq.: cf. Posthumous Works, n, pp. soosqq. 

26. Works, in, pp. i28sqq. : the original rule of Right is ‘the absolute 
right of the personality to be nothing but a cause in the world of thought’, 
i.e. the right of the absolute will; but the original rights of different persons 
cancel one another, unless each person limits himself. 

27. Works, m, pp. 92sqq. : it is not an ‘absolute’, but a ‘problematical’ 
command. 

28. Works, in, pp. g2sqq., i40sqq., i66sqq. Subsequently, however, Fichte’s 
Fichte came to regard the existence of a legal community as an ‘absolute later view 
law of the reason’ and ‘a necessity of though t’; and he accordingly made of law 
the rule of Right issue in an obligation to make and keep contracts. But he 

still continued to hold the firm conviction that ‘a state of law is never pro- 
duced by mere nature... without art and free will, or without a contract’ 

{Posthumous Works, 11, pp. 495-500). 

29. Works, m, pp 137-49 : Posthumous Works, n, p. 499. The Law of Nature Natural and 
is not law proper ; inasmuch as the Ego is absolute, Natural Law has no positive law 
sanctions other than loyalty and good faith, which lie outside the bounds of in Fichte 
law: any right of compulsion which each can exert upon each is not enough 

[to constitute a genuine legal sanction]. On the other hand Right or law 
which is sanctioned by the force of the State is never Right unless it is based 
on reason. Both propositions are therefore true: (1) that ‘all law is purely 
the law of reason ’ and (2) that ‘all law is the law of the State’. 

80. Gf. Works, vn, pp. 8sqq.; and see also, on the relation of law to Kant on law 
morality, pp. Iisqq., issqq., 26sqq. and i82sqq., in which a particularly 

strong emphasis is laid on external compulsion as the essential attribute of 
law. 

81. Works, vn, pp. 6Qsqq , §§ 14-17, p. 131, §45- 

82. Works, vi, pp. 320, 415, vn, p. 54, §8, p. 130, §44, p. 107, §41. Fichte 
also used this principle in order to deduce from it a duty of States still living 
in a state of nature (in their external relations to one another) to form some 
union; cf vi, pp. 4i5sqq., vn, p. 162, §54, p. 168, §61. 

88. Works, vii, pp. 20, 133: the will of the rational individual is its own 
legislator; but when it proceeds to enact a law for itself, it should always 
adopt a maxim which is qualified to be a universal law. 

34. Works, vi, pp. 329, 409, vir, p. 133, §47. 

85. On the position of Right or law before the State exists, see Works, 
vn, p. 130, §44. 

On the State’s obligation to respect the law of Reason which is given i/non, Kant on the 
see vi, pp. 338, 413, vn, pp. 34, 131, §45, p. 136, §49. On the inviolability State and the 
of the principles of the liberty, equality, and independence of every individual, law of Reason 
and on the illegality of institutions (such as slavery, and also hereditary 
nobility) which are contrary to these principles, see vi, pp. 322 sqq., 4i6sqq., 
vn, pp. 34sqq-> i47sqq- „ „ , 

86. See Pufendorf, De off. hom. et civ. 1, c. 12, §§2-3, J. n. et g. iv, c. 4, Rant on 
§§ 1-14, c. 5, §§2-10; Thomasius, Insf.jur. div. n, c. 9, §§5&-95> Fund, n, c. 10, properly 
§§5—7; J- Ft- Boehmer, P. spec, n, c. 10; Heineccius, 1, c. 9; Wolff, Instit. 

§ 191 : Nettelbladt, §§2o8sqq.; Achcnwall, r, §§ 106-8, 116 (omnes res nullius. 
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__ .....nium) ; Kant, vn, pp. 49, 57, 61, 66. (Kant accepts commumo fundi 
originaria, as a principle involving an original common ownership of the sur- 
face of the earth; but he does not believe in a commumo primaeva, in the sense 
of a community of property erected at a point of time and contractually 
established by the pooling of private possessions.) 

37. See e.g. Pufendorf, J. n. et g. iv, cc. 4-6 and vni, c. 5, §7, on the 
remnants of the original community of property which may still be traced in 
the right of the State to ownerless things and in its dominium eminent, Wolff, 
Instit. §§300-13, on the continuance of ‘primitive community’ in regard to 
res usus inexhausti and the sea, and again in the case of jus necessitatis and jus 
innoxiae utilitatis ; and Nettelbladt, §§471 sqq. 

38. Wolff (§§ I94sqq.), though he has previously depicted the original 
community of property as negativa, sees no objection to making private 
property develop out of it by an act of division which is due to supervening 
needs, and is thus compatible with the law of nature. 

39. According to Locke (n, c. 5, §§25-51) the individual may acquire 
property by a legitimate title in the state of nature. Though all things are 
common, he has a private right in his person; and he may thus acquire 
things [for himself by annexing them to his person, i.c.] by means of labour, 
which also includes occupation. No contract or law need precede such 
acquisition; but limits are set to the acquisition of private property in virtue 
of Natural Law (1) by the measure of the individual’s own need, and (2) by 
the requirement that there shall be a supply of equal and equally good things 
for all (Locke thinks that these conditions are satisfied so far as land is 
concerned.) 

40 . Sec Heineccius, 1, c. 9 ; Schmier, i,c.i,s.2,§3; Nettelbladt, §§215 sqq. ; 
Achenwall, 1, §§uosqq. (private property comes into existence by ‘con- 
ditional Natural Law’ [cf. n. ig supra], first by way of occupation, and then 
in virtue of contracts). 

The French physiocrats (Qjiesnay, Mercier de la Riviere, Dupont de 
Nemours and Turgot) are especially emphatic in proclaiming the origin of 
private property in the sf ate of nature, and the duty of the State to recognise 
it in virtue of les lois nalurelles de Vordre social ; cf. Roscher’s Wirthschafts- 
geschichte, pp. 48osqq., and Janet’s Histoire de la Science politique, it, pp. 684sqq. 

41. Rousseau, Contr. soc. 1, c. 9; but the theory already appears in the 
Discours [of 1753J. Rousseau, however, regards the establishment of private 
properly by an act of appropriation in the state of nature as a usurpation, 
which is only legitimised when, m the act of concluding the social contract, 
all men surrender to the sovereign all their belongings as well as their poweis, 
and receive them back again from the sovereign as legal possessions under 
the limits determined by the law of the community. 

_ 42. Justus Moser always treats property in land as the basis of perfect 
liberty: he regards land-owners as the ‘original contracting parties’ of the 
State, and other owners as shareholders in the Stale-partnership (in which 
originally the shares were only r shares in land, though later there came to be 
also shares in money); and he therefore considers them to be the only fully 
qualified citizens (cf. his Patriot, Phant. 11, no. 1, m, no. 62, rv, no, 43), 

43. According to Kant {Works, vn, pp. 53sqq. and 62 sqq.) there is already 
a real, if only provisional, meum and tuum in the slate of natuie, which first 
acquires a title of prescription [peremptio\ and a guarantee in the civil state; 
cf. also pp. 56sqq, and 64, on occupation as an original method of acquisi- 
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tion (but one which only exists in so far as the possession thus acquired can 
be actually defended). 

44. Thus Mevius ( Prodromus , v, §42) derives private property fiom an act Property as 
of concession by a societas civilts (under reservation for cases in which the State-created 
societas itself is in need). Horn (n, cc. 3-4 and 6) ascribes its 01 igin to an act 

of distribution by the sovexeign, who has received authority from God for 
that purpose [cf. Paley, Principles of Moral and Political Philosophy , Book m, 
c rv], and who continues to enjoy a real ‘eminent domain’. Bossuet (1, art. 3, 
prop. 4) finds its source in a creative act of the government; and Alberti 
(c. 7, §19) derives it from a dixect declaration of will by the community, 
which at one and the same time establishes property and the limits of pro- 
perty. 

45. Pufendorf (loc. cit.) requires a pactum taciturn to bring private property Property as 
into existence; and Gundling (c. 3, §§27-31, 39-42, and c. 20) makes based on 
dominium , like imperium, originate in a ‘pact’. Similarly A. L. von Schlozer contiact 
argues (p. 46, §11) that rightful acquisition of property first becomes possible 

after its original community has been abolished by contract; for even occu- 
pation, and the appropriation of things by labour, were only admitted as 
proper titles after other persons had ‘renounced their joint right therein’ 

(P- 49)- 

46. According to the theory originally developed by Fichte m his JVatur - Fichte on 
recht (Works, in, pp. 2iosqq.), but also maintained in his later period property 
(Posthumous Works, pp. 528sqq., 592sqq., 594sqq.), property arises from a 
contract of property, which is to be regarded as a part of the political 
contract, and thus it becomes possible only after the original right of 

each man to everything has been removed by an act of renunciation. Even 
so, however, ‘absolute’ property only exists in money and the value of 
money in exchange (in his Rechtslehre Fichte makes it also include house 
property) ; property in land still remains subject to obligations and limita- 
tions, and is only a ‘relative’ species of property. What is txue of the right to 
own land is also true of the right to practise trade and industry; and the 
State has therefore to distribute rights of pm suing trades among its members, 
and to oxganise their industry, in order to satisfy the claim which all men 
have to subsistence. This constitutes the basis on which Fichte subsequently 
erected (in i8op)'his theory oiDergeschlossene Handelsstaat (‘ the close Trading- 
state’), with its economic omnipotence [cf. W. Wallace, Lectures and Essays, 
pp. 427 sqq.]. , 

47. In Germany Praschius is conspicuous for his advocacy of the funda- Theories 0j 
mentally social character of Natural Law. The primary principle of that law, Society as 
he holds, is love; and the greatest of the duties based on that principle is original and 
devotion to others and especially to the whole. Society is God’s will: it is, divine 
even more than the individual, the mirror of the Trinity; and the aim of 
nature’s plan is not the individual, but society; cf. §9, add. tiiplex de vi et 
ampliludine juris socialis, p. 47. The view of Placcius (Book 1) is similar. 

Mevius (v, §4), Becker (§§5 and 12) and Alberti (c. 2, §9 and c. 10, § 1) also 
assume the existence of an original community, of which traces continue 
still to exist in civil society. 

According to Kestner, the source of Natural Law and society is not sacialitas 
or consensus, but the will of God (c. 1). Originally there existed a primitive 
societas humana which God had founded, the imperium in this society belonged 
to ‘all mankind’, and coercion was applied to misdoers by caeteri collective . 
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sumfiti (c. 7, §3). After the disintegration of this unity the imperium, which 
‘hitherto belonged to all without distinction’, passed to the separate ‘socie- 
ties’ which were now established (c. 7, §3). 

The two Gocceji (Henry and Samuel) similarly reject the principle of 
‘sociality’, and base all social authority on the power over individuals 
originally bestowed by God on the whole body of mankind at large — a power 
which subsequently passed to separate peoples, when they arose, and fiom 
them in turn passed to their rulers. Later, however, Samuel Gocceji de- 
veloped the view that political authority arises from the impel turn over its 
own members originally bestowed by God on each family as a corpus — this 
imperium being afterwards transferred, with the aid of God’s intervention, to 
the union of heads of families, and then in turn from this union to a Ruler 
(Novum syst. §§280, 612-13). 

In Prance we find Bossuet regarding sociitt as the fait primitif, and explain- 
ing the origin of diverses nations , as sociitds civiles, by the human passions which 
led to the disintegration of the primitive fraternal union of all mankind (1, 
art. 1-2). 

In England, we find Filmer, in his Patriarclia, deriving all social authority 
from inheritance of the patria potestas bestowed by God upon Adam. 
Individualism 48. This individualism appears in Mevius (v, §§ 23, 25) ; Alberti (loc. cit.) ; 
in eighteenth - Kestner (op. cit. §3) ; S. Gocceji (Nov. syst. m, §§ 199-207, where the theory 
century of a contract is adopted), Thomasius, in spite of his assumption that there 

Germany originally existed, in statu mtegro, a community between God and man and a 
community of all men with one another, and that this double community 
was the source of a social law of nature (1, c. 2, §§27-43 and 51-54), none 
the less applies the individualistic theory of contract in his Institutes of Divine 
Law, and in his later writings he drops his whole theory of the status integer , 
on the ground that such a stale is beyond our knowledge. 

Even in 49. Leibniz derives the existence of lawfrom the community, and regards 

Leibniz and all communities as organic parts of the Kingdom of minds in the Universe 
Wolff at large, which constitutes a world-State under God’s government (Bruch- 

stuck vom Naturrecht, in Guhrauer, 1, pp. 4i4sqq., and Introduction to the 
Cod. dipl.jur. gent., in Dutens’ edition of his Works, tv, 3, pp. 287sqq.). At 
the same time he defines the State as a contractual association (Caesar. -Furst. 
c. to) ; he makes the basis of punishment consist in the promise made by each 
individual to observe laws and legal decisions (Nov. metli. u, §19); and he 
regards conventio populi as the source of the validity of all civil law (ibid. §71). 

The idea of society as something naturally given still survives in the theory 
of Wolff; and it even leads him to think that peoples living in a state of 
nature form a natural society, which, as civitas maxima, possesses an imperium 
universale (Instit. §1090). But his whole argument proceeds, none the less, 
on the assumption of equal, free, and independent individuals (Instit. §§ 70 
and 77; Jus nat. 1, §§26sqq.). 

Individualism 50. Esprit des lots, 1, cc. 1-3. Natural laws exist before man and before 
of Montes- society : pure natural law is valid for un Homme avant VltabUssement des sadith, 
quieu and it produces, first the desire for peace, then the satisfaction of the needs 

of sustenance, then the beginnings of connection, and finally a dkir de vime 
en social In society, because the feeling of weakness and equality disappears, 
wars arise, both within and without; and these produce on the one hand 
international law, and on the other a civil law which varies considerably 
[from one State to another], according to circumstances. 
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51. See Moser’s Osnabriick History and his Patriotic Fantasies: supra, n. 42. 
For his objection to the law of Reason see esp. Patriot. Phant. iv, no. 30, 1 on 
the important distinction between actual and formal law’. 

52. Vico starts from God and human nature: he believes that the primi- 
tive ideas of bonum and aequum continue to survive, even after the Fall, as 
ideas of justice and sociability,- and he regards utility not as the source, but 
only the occasion, of law and society. 

Ferguson, rejecting the supposed state of nature and the original contracts, 
prefers to take men as he finds them, i.e. as living in society; and he regards 
social progress not as the opposite of nature, but as its consummation 
(Essay, 1, c. 1). But he too is inconsistent; and having rejected contract and 
a state of nature, he proceeds to ascribe the historical beginning of society to 
the operation of two instincts — the instinct of affection which unites, and that 
of independence which divides (ibid. cc. 3-4). 

53. Herder’s Ideen zur Geschichte der Menschheit, ix, c. 4. 

54. Gf. supra, p. 46 and nn. 60 and 61 to §14; Schmicr, 11, c. 1, s. 3, 
§§1-3; Heincke, 1, c. 2, §§9-11. 

55. Thus Bossuet (1, art. 3, prop. 1-6), in agreement with Hobbes, holds 
that the State first comes into existence through the complete and irrevocable 
subjection of all men to one sovereign, under the compulsion of nature; 
previously there had only been an anarchical sort of multitude, which pos- 
sessed no sovereignty before this act of subjection, just as it possesses none 
afterwards. Unlike Hobbes, however, he ascribes the origin of sovereignty 
to the will of God, and not to a contractual act of surrender of rights. A 
similar view is to be found in Fenelon, chap, vi: cf. also Alberti, c. 14, §3. 

56. Horn, it, c. 1 : for further details see the author’s work on Althusius, 
PP- 70-71- 

57 . Gf. supra, nn. 47-49 and 52-3 to this section. 

58. Cf. supra, p. 60; Spinoza, Tract, theol.-pol. c. 16, Tract, pol. cc. 3-4; 
Gundling, J.n. c. 35 and Disc. c. 34. 

59. Cf. supra, p. 46, and n. 63 to §14; Locke, n, c. 7, §§87-9 (the sur- 
render by all of their natural right to self-help, and the surrender of power 
to the community, constitute civil society) and also c. 12; Sidney, 1, s. 10, 
11, ss. 4, 5 and 20 (all society is constituted by the free association of indi- 
viduals, who ‘recede from their own right’). 

00. Gf. supra, p. 46, and n. 63 to §14; Huber, 1, 2, c. 1; Pufendorf, 
J. n. et g. vir, cc. 2-3, De off. hom. et civ. n, c. 6; Thomasius, Instil, jur. div. 
in, c. 6; Hertius, Comm . 1, 1, p. 286, §1 ( societas multorum hominum mutuis 
eorundem pactis conflata, etpotestate instructa)', Becmann, cc. 5-6; J.G.Wachter, 
Grig. p. 34 ( civitas nihil aliud quam multitude/ hominum majons utilitatis et securi- 
tatis gratia potentias agendi sms naturales invicem jmgentium ad producendam 
matuam et communemfelicitatem)‘,J. H. Boehmer, P. spec. 1, c. 1; Heineccius, 
n, §§14, iogsqq. ; Wolff, Inslit. §836 ; Daries, Praecogn. §24, P. spec. §655 (turn 
voluntates turn vires m unam transtulerunt personam ml physieam vel moralem ) ; 
Nettelbladt, Syst. nat. §115; Achenwall, n, §§2, 9, n ; Kreittmayr, §2. 

61. Contr. soc, 1, c. 6 Iff alienation totale de chaque associd avec tons droits a toute 
la communauti), in, c. 18, iv, c. 2. 

62. Contr. soc. n, c. 5. The individual, it is true, has no right to commit 
suicide; but he has a right de risquersa vie pour la conseroer. On this principle, 
we may say that the man who is willing to preserve his life at the cost of 
others must also risk losing it for the sake of others, if that be necessary. His 
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life, after the conclusion of the contract, is no longer a simple bienfait de la 
nature, mais m don constitutionnel de I'Etat: the sovereign has now a share in 
deciding when it is to be sacrificed. Thus even capital punishment has a 
basis in consent, though it is also a sort of war against un ennemi public. 

63. Beccaria, §2. In addition to the argument derived from the fact that 
suicide is wrong, Bcccaria also presses into his service the assumption that 
the individual, in entering civil society, desired to incur the least possible 
sacrifice of his liberty. 

State-power 64. Even Montesquieu himself had suggested no other way [of explaining 
a pool of social authority] ; for according to the Esprit des lots (i, c. 3) la reunion de 
individual toutes les forces particular es forme ce qu'on appelle I'Etat politique.. les forces 

powers particuhhes ne peuvent pas se riunb sans que toutes les volontes se riunissent ; la 

reunion de ces volontds est ce qu'on appelle I'Etat civil. 

Similarly Justi (J Vatur und Wesen, §§23-6) contends that the act of union 
in a moral body, which constitutes the moral basis of the State, depends on 
the union of many wills in a single will, and of all individual powers in a single 
power; this is the difference between the Slate and the state of natuie, m 
which each will stands by itself. 

A. L. von SchlSzer (pp. 63sqq. and 93, § 1) and C. von Schldzcr (§11) both 
insist on the origin of the State in a unio virium, which produces society, and 
a unto voluntatum, which creates authority. 

The State 65. Of. Justus Mosei, Patriot Phant. in, no. 62, on ‘peasant properties 

as a share- considered as a form of share-holding’. All civil societies, he atgues, are like 
company share-companies: the citizen is one who is a shareholder. Originally there 
were only shares in land [cf. supra, n. 42] : subsequently, money-shares came 
into existence also; and nowadays all belongings, and even our bodies, are 
part of the capital A slave [Knechi] is a man without a * share ’ in the State, 
and therefore without losses or profits; but this contradicts religion no more 
than it does to be in the East India Company without holding a share. The 
basis of civil society is an express or tacit contract of society between the 
associated owners of land, who invest their properties as whole or half or 
quarter shares ; and a body of directors is instituted for the purpose of keeping 
up and getting in the contributions: cf. n, no. ri. 

Compare also Siey&s (1789), 1, pp. 283 sqq. and 445 sqq. Individuals con- 
stitute a nation, as shareholders a company the active citizens are ‘the Lrue 
shareholders in the great social undertaking ’, and the passive citizens (wives, 
children and foreigneis) are only protected persons. Siey6s is never tired 
of repeating that political authority is ‘constituted’ by individuals, and only 
by individuals, and that the individual will forms the only element in the 
general will (cf. 1, pp. 145, 167, 207, 21 1, 11, pp. 374sqq.). 

Fichte’s early 66. In his Beitrage of 1793 [‘Contribution to the judgment of public 
individualism opinion on the French Revolution’], Fichte derives the Slate, as he also 
derives law, from the individual will, since ‘no man can rightfully be bound 
except by himself’ {Works, vr, pp. 8osqq.; cfalsopp. 101, 103 sqq., nssqq.). 
In the same way he makes the beginning of the State, under the regime of 
Natural Law, depend on contracts, under which individuals agree to pool a 
part of their rights— renouncing the residue of their property in return for 
the guarantee of a fixed part, and pledging themselves to pay a fixed con- 
tribution to the protecting authority {Works, in, p. 207; cf. 11, pp. logsqq. 
and in, pp. 2 69 sqq.). 

In his Grmdzugen of 1804-5 [‘The Characteristics of the present Epoch ’] 
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we find a change: the State is not to be interpreted, ‘as if it were based on 
this or that set of individuals, or as if it were based on individuals at all, or 
composed of them’ {Works, vii, p. 146). 

67. See Kant’s Rechtslehre , §47 {Works, vn, p. 133), on ‘the original con- Kant bases 
tract by which all the members of a people {omnes ut singuli) surrender their the State on 
external liberty, in order to receive it back again at once as members of a individuals 
commonwealth, i.e. of the people regarded as a State ( mwersi ) ’. [Kant adds 

that the individual, by this seeming surrender, 'has totally abandoned his 
wild lawless freedom in order to find his entire freedom again undimimshed 
in a lawful dependence, that is, in a condition of light or law — undiminished, 
because this dependence springs fiom his own legislative will’.] 

68. This is the theory which appears in Huber, 1, 2, cc. 1-2 (with a The Two 
division of the contract of association into the three stages of a treaty of Contract 
peace, a union of wills and the formation of a constitution, c. 1, §§ x— 13) ; theory 
Becmann, c. 12, §4; J. H. Boehmer, 1, c. 1; Wolff, Inslit. §§972sqq., Jus nat. 

vin, §§ 4 s qq. j S. Cocceji, Nov. syst. m, §§6i2sqq. and 6i6sqq.; Daries, 

P. spec. §659; Nettelbladt, §§ii24sqq.; Heincke, 1, c. 2, §§isqq.; Scheide- 
mantel, r, pp. 63sqq. 

According to A. L. von Schlozer, pp. 63sqq. and 73sqq., the civil society 
established by the pactum umonis lasts for centuries without any government, 
courts or coercion, until disturbances appear and the State is erected by a 
pactum, subjections; cf. also pp. 95, 96 and i73sqq. 

The distinction between the two contracts finds an echo also in Justi, 

Natur und Wesen, §§23-7. 

In Sidney (c. 1, ss. 8, 10, 11, 16, 20; c. n, ss. 4, 5, 7, ao, 31; and c. m, 
ss. 18, 25, 31) and Locke (11, c. 7, §§87sqq., c. 8) the contract of subjection 
recedes into the background in comparison with the contract of union, but 
it is by no means entirely abandoned. [More exactly, we may say that Locke [Locke’s 
uses the conception of Trust, and not that of Contract, to explain ‘sub- theory of 
jection’. The trust is a conception peculiar, on the whole, to English law. Trust] 

In private law [Pnmtrecht] the trust means that A, as trustor, vests rights in 
B, as trustee, for the benefit of C, as cestui que trust or beneficiary of the trust. 

In public law [ Staatsrecht ], to which Locke may be said to transfer the 
doctrine of trust, the People or ‘Public’ (which is both the trustor and the 
cestui que trust ) acts in its capacity of trustor by way of conferring a ‘fiduciary 
power’ on the legislature (which thus becomes a trustee), for the benefit of 
itself, and all its members, in its other capacity of cestui que trust or beneficiary 
of the trust. This ‘trust’ conception pervades English political thought in 
the eighteenth century; not only is it applied internally, to the relations 
between the Public and the ‘supreme legislature’: it is also applied (for 
example by Burke) externally, to the relations between Great Britain and 
India, which is regarded as held in trust for the benefit of the people of India. 

A trust is not a contract; and the trustee does not enter into relations of 
contract with the trustor — or with the beneficiary. Roughly, he may be said 
to consent to incur a unilateral obligation — an obligation to the beneficiary 
which, if it implies the trustee’s possession and vindication of rights against 
other parties on behalf of that beneficiary, implies no rights for the trustee 
himself on his own behalf. If therefore political power be regarded as a 
trust, it follows that the Sovereign has not entered into a contract with the 
People, or the People with him— whether we regard the People as trustor or 
as beneficiary of the trust. The trust, in its application to politics, leaves no 
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room for a ‘contract of subjection’. We may say that Locke did not assign 
a contractual position to the sovereign because it would have given him 
rights of his own, derived from the contract; and he had no wish to vest the 
sovereign with eigenes Recht. Conversely we may say that Hobbes (who 
equally leaves no room for a ‘contract of subjection’) did not assign a con- 
tractual position to the People because it would have given it rights of its 
own; and he had no wish to vest the People with eigenes Recht . ] 

69. See Pufendorf, De off. hom. et civ. 11, c. 6, J. n. et g. vn, cc. 2 and 5, § 6. 
The same intercalation of constitution-making appears in Thomasius, Inst, 
jur. dw. in, c. 6, §§29-31; Hertius, Elem. r, s. 3, De modo const, s. i, §§2-3; 
Schmier, 1, c. 2, s. 4, §3; Kestner, c. 7, §3; Heineccius, 11, c. 6, §§109-12; 
Ickstatt, §§ 1 1— 12, 

70. This is the view of Achenwall, n, §§91-8, and of Hoffbauer, pp, 187- 
207. 

71. See supra, p. 60 and n. 147 to § 14; cf. also Spinoza, Tract, theol.-pol. 
c. 16, Tract.pol.c 5, §6, cc. 6, 7, §26, c. u, §§1-4. The same view appears in 
1-Ioutuynus, Pol. gen. §99, no. 14; Titius, Spec.jur publ. vn, c. 7, §§i7sqq. 
and note to Pufendorf, De off. hom. et civ. n, c. 6, §8; Gundling, J. nat. c. 35 
and Disc, c 34, §§1-17. 

72. Cf. Rousseau, 1, cc. 5-6 and in, cc. 1, 16-18 (with the author’s work 
on Althusius, pp. 1 16-1 7 and p. 347 n. 50). Frederick the Great also believes 
in a constituent pacte social ( Oeuvres , ix, pp. iggsqq., 205); and the idea also 
appears in Filangieri, loc. cit , Moser, Patriot. Phant. n, nos. 1 and 62, and 
Siey&s, 1, pp. iQgsqq. The contractual theory of Fichte also supposes only 
a single contract of all men with all men, the ‘contract of state-citizenship 
but this single contract is composed of three fundamental contracts — that 
of ‘pioperty’, that of ‘protection’, and that of ‘association’ (Works, m, 
pp. 1 sqq. and igi sqq. ; but in the Posthumous Works, 11, pp. 499 sqq., his view 
is somewhat different). Kant always interprets the political contract as a 
single pactum unionis civilis ; Works, vr, p. 320, vn, p. 133. 

78. This is the line of thought which appears in Huber, 1, 2, c, 1, §§ 1 sqq. 
(man’s innate idea of justice and his natural desire for society both impel 
him to the making of contracts, which remain, however, free acts of his will) ; 
Schmier, 1, c. 2, s. 4, §2 (although the natural instinct for company which 
God has planted in man impels him towards society and the State, it is a 
matter of liberty for the individual whether inter socios sesejmgere et alienum 
impenum agnoscere velit) : S. Gocceji, op. cit. ni, §200 (natura mediate per pacta) ; 
Heincke, 1, c. 1 , §§ 1 sqq. ( ipsa lex naturalis is the causa impulsiva, and pactum the 
modus constituendi). The same is also true, to a certain extent, of Grotius, and 
of all the advocates of the theory of ‘sociability’, cf. supra, n. 16 to this 
section. 

74. See Hobbes, De due, c. isqq., Leviathan, cc. 13-14; Gundling, Jus 
nat. c. 35, Disc. c. 34; Kestner, c. 7, §3; Danes, §657. Similar ideas are to 
be found in Thomasius, Inst. jur. div. m, c. 1, §§4-10 and hi, c. 6, §§2-28 (it 
is not an impulsus mtemus which brings the State into being— for nature 
impels men, on the contrary, towards liberty and equality— but the impulsus 
externus of fear and necessity). Compare Scheidemantel, 1, pp. 44-70 (the 
foundation of States is due in the first place to fear, and secondarily to other 
impulses leading men to renounce their natural liberty; but it is only 
achieved by free legal action). 

J. H. Boehmer (P. spec. 1, c. 1) thinks the primary cause of the founding 
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of States to be violentia improborum , first producing bands of lobbers, and then 
associations for mutual defence against these bands ; and a similar view occurs 
in Heineccius, 11, c. 6, §§ 100-4, an d in Kreittmayr, §3. 

75. Thus Pufendorf regards socialites as the primary and metus as the 
secondary cause of the founding of States, but he makes consent the con- 
stitutive factor; J. n. et g. 11, cc. 1-2, vm, c. 1, De off. horn, et civ. ji, cc. 1, 5. 

Gf. also Locke, 11, c. 7, §§8ysqq. and c. 9. 

76. Kant, Works , vi, pp. 320, 415, vn, pp. 54, 62sqq., 130, 162, 168. 

77. Just as Althusius had already insisted ( Polit . c. 1, §§28-9) that union General view 
in a civil society came about ultra citroque, so the voluntary character of the that society 
conclusion of a contract is strongly emphasised, on the one hand by [the is the resul 
absolutists] Hobbes, Spinoza, Gundling, etc., and on the other by [the of a free 
radicals] Sidney, c n, s. g, and Locke, n, c. 8, §§95 and 99. Wolff ( Insht . §972) legal act 
and Achenwall (11, §93) also speak of the liberum, arbiirium which is the 

decisive factor in the foundation of society. Pufendorf (J n. et g. vn, c. 2, 

§7 and De off. hom. et civ. n, c. 6, §7), Schmier (see n. 73 to this section) and 
many other writers expressly reserve the right of every individual to stand 
aloof and remain in the state of nature. J. H. Boehmer denies the ‘absolute 
necessity 5 of forming a State. Scheidemantel (r, pp. 68sqq.) thinks that the 
State is not a necessity of human nature, and that the law of nature imposes 
no inevitable duty of surrendering liberty : it is only in certain circumstances 
that the State is necessary. Rousseau ( Contr . sob. i, c. 6) insists even more 
upon liberty: he goes to the length of proclaiming (ibid, rv, c. 2) that 
P association civile est I’acte du monde le plus volontaire: the man who opposes it 
cannot be compelled to join, but he is itranger parmi les citoyens. The same 
view recurs in Moser, A. L. von Schlozer and Sieyds , but Fichte goes fur thes t, 
holding that it is inconceivable that there should ever be any other legislator 
for an individual than his own will and his own deliberate and per- 
manent purpose (Works, vr, pp. 8osqq. and 101), and that the conclusion of 
the contract of State-citizenship is therefore purely a matter of free will 
(Works, m, p. 201). 

78. According to Hobbes, Becmann, Gundling, etc., but equally also The act 
according to Rousseau (Contr. soc. 1, c. 6), an understanding of the impossi- a calculated 
bihty of the state of nature precedes die formation of the contract. In act of reason 
Spinoza (Tract, theol.-pol. c. 16, Tract. pol. cc. 3-4) reason takes a foremost 

place. In Sidney (11, s. 4), Locke (n, cc. 7, 9), Wolff (Jus nat. vm, §§ 1 sqq.) 
and Achenwall (11, §93), a process of dehberation and reflection, leading to a 
sense of the utility of social life, is supposed. A. L. von Schlozer speaks of the 
State as ‘invented 5 . In Fichte and Kant reason rules in full sovereignty. 

79. Cf. supra, p. 105. 

80. Gf. supra, p. 106. 

81. Cf. supra, pp. 106-107. 

82. This is an admission which appears in Huber, 1, 2, c. 1, §§33-5 (‘on The idea 
occasions 5 ) ; Pufendorf, J. n. etg. vii, c. 2, §20 and De off. hom. et civ. 11, c. 6, of a tacit 
§ 13; Titius, Spec.jur.publ iv, c. 10, §§2sqq., vn, c. 7, §§i7sqq., and Notes to contract 
Pufendorf’s De off. hom. et civ. 11, c. 6, §8; Schmier, r, c. 2, s. 4, §3, no. 188; 

Locke, 11, c. 8, §§101-12; Heincke, 1, c. 2, §§2sqq. (‘as a rule 5 ); Justi, Natur 

und Wesen, §27 (contracts, resolutions and decrees aie not essential: rules 
came into being afterwards, for the most part gradually and tacitly). 

83. Cf. Huber, 1, c. 1, §§14-26; Hertius, De modo const, s. 1, §§4-5, p- 289; Force and 
Sidney, c. 3, s. 31 (until consent is there, the union only exists de facto)-, consent 
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Locke, ir, c. 8, c. 17 (until that time, there is only the appearance of a society) ; 
Achenwall, 11, §98. Cf. also Rousseau, 1, c. 3; Heineccius, 11, c. 6, §§ 106 and 
1x3, and A. L. von Schlozer, p. 95, §a. 

Scheidemantel, on the other hand (1, pp. 65 sqq.) regards war, along with 
contract, as a rightful way of foundmg a State; cf. also Daries, §659, and 
Heincke, 1, c. a, §8. 

The contract 84. Cf. Kant, Works, vi, pp. 329, 334, 4i6sqq., vn, p. 133, A similar 
as ‘an idea theory alieady appears in Becmann, Consp. p. 13, and in Kreittmayr, §3. 

of reason’ Thomasius also suggests (in Fund, in, c. 6, §§2-6) that, whatever he has laid 

down previously, it is none the less dubious an canstiiutio civiiatis ita subito et 
mo quasi contmuo actu facta fuerit. 

Since these lines were wiitten there has been much discussion — arising 
from the contention, advanced by several writers, that the social contract 
was for Rousseau too [as well as for Kant] only an ‘idea ’ [i.e. only a logical 
postulate, and not an actual fact in time] — with regard to the extent to 
which the social contract had been already interpreted in a purely ‘ideal’ 
sense before the days of Kant. See, on this matter, the Addendum to p. 12 1 
of the author’s work on Althusms (pp. 347-50 of the 2nd and 3rd 
editions). 

85. Cf. supra, pp. 47sqq., nn. 72-4 to § 14; Pufendorf, J. n. el g. vn, c. 2, 
§§7 and 15, c. 5, §6, and De off horn, et civ. n, c. 6, §§7, 12; Thomasius, Inst, 
jui. div. in, c. 6, §64; Locke, n, c. 8, §§97sqq. ; Rousseau, rv, c. 2; Hoffbaucr, 
p. 240. 

80. The question is raised most vigorously by Fichte, Works, m, pp. 16, 
164, i78sqq., i84sqq. 

Contract 87. Pufendorf ( J . n. et g. vn, c. 2, §20 and De off. hom. et cw. 11, c. 6, § 13) 

renewed by regards subjection as incumbent without any question on later generations ; 

each and it is only the subjection of fresh immigrants which he refers to a ‘tacit 

generation pact ’ concluded at the time of their entry into the country. The same view 

occurs in Hcrtius, De modo const, s. 1, §§7-8, and in Titius, loc. cit. 

Locke, on the other hand, rejects the idea that descendants are bound by 
the act of their ancestors, and he assumes a free act of agreement with the 
State, at the time of coming of age, which is evidenced by remaining in the 
country (11, c. 8, §§113-22). Similarly Rousseau writes (iv, c. q), quand I’fftat 
est iristituL le consentement est dans la residence. Cf. Hoffbauer, pp. 180 and 
242 sqq. 

Freedom to 88. Pufendorf, Schmier, Locke, Rousseau and other writers, who cx- 

renounce the pressly emphasise the right of individuals to keep aloof from contracts and 

contract to remain in the state of nature, none the less admit that when once accession 

has been expressly or tacitly declared, it is binding for life (supra, nn. 73, 
77 and 78). Rousseau (m, c. 18) argues that it is only the sovereign com- 
munity which can at any time annul the contract. 

Fichte, however, argues that not only can a civil society itself alter its 
constitution at any time in spite of any provision in the contract to the op- 
posite effect (Works, vr, pp. 103 sqq.), but each individual can also secede 
from the society at any time by virtue of his own free inalienable will, since 
it is the ‘inalienable right of man to annul his contracts, even by unilateral 
act, as soon as he wills to do so’ (pp. 1 15 sqq. and 159). In the same way a 
number of persons have the like right; and if they exercise it, their relations 
to the State are thenceforth only relations of natural law, so that they can 
conclude a new civic contract, and arc thus able to erect a ‘ State within the 
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State’ at will (ibid. pp. i4,8sqq.; the famous example of such a procedure 
given by Fichte is the ‘European State’ of the Jews, but ‘partial’ examples 
which he cites are the army, the nobility and the hierarchy). 

SO. After Althusius had geneialised the theory of a social contract [i.e. Contract 
- "applied it to all forms of association], in a radical sense, and after Grotius the basis 
had accepted this generalisation with some modifications, and Hobbes had of all 
incoiporated it into his absolutist system (supra, §15, pp. 62-92), the associations 
thmkeis who succeeded them — Pufendorf, Thomasius, J. H. Boehmer, 

Wolff, Danes, Nettelbladt, Achenwall, Hoffbauer, etc. — continued to follow 
this line of thought. We must admit one exception: Rousseau’s conception 
of the political contract [as the one and only contract] leaves no room what- 
soever for other forms of social contract [icsulting in societies other than the 
State]. 

90 . See below. [Gierke’s reference is perhaps to the intended section, 
which was never written, on die Koxporalionslheorie im Kirchenrecht. As his 
work stands, there is only a slight reference to the Church at the end of 
§18, p. 198.] 

01 . To meet the case of the Family, a category of ‘necessary societies’ The Family 
was often added to the category of ‘voluntaiy societies’ in which the State as based on 
and the Church were both included: cf. e.g. Danes, §5495 Nettelbladt, contract 
§332; Achenwall, 11, §9. Many thinkers also included the societas gentium 
among the necessary societies which were not dependent for their origin on 
an act of will: cf. Thomasius, Inst. jur. div m, c. 1, §§4sqq., and Daries, 

§549. But the difficulty of ascubing the origin of the Family-association, 
like that of other associations, to an act of contract, was often quietly evaded, 
and without further ado contract was declared to be the one and only 
source of all forms of social obligation — cf. Hoffbauer, p. 187; G. von 
Schlozer, §3; Fichte, Works , vi, pp. 8osqq. Wolff takes this line ( Instit . 

§836), but he prudently mentions quasi-contract in addition to contract 
proper. 

92 . Thomasius ( Inst.jur . dw. in, c. 1, §§4-10), Schmier (1, c. 2, ss. 1-3), Theories of 
Gundlmg (c. 3, §§49-55 and cc. 26sqq.), and other writers still continue to the Family 
treat societas paterna and societas nuptialis as being both equally non-contractual 
societies, while they regard societas henlis [the ‘society’ of master and servant 

— the thiid of the three sub-groups which together constitute the Family] 
as derived from contract. But Gundling adds that the authority of the father 
and that of the husband are not true forms of impenum. 

Locke (n, c. 6, §§52-76) regards only paternal authority — which he holds, 
however, to be a matter of duty rather than of right — as belonging to the 
state of nature. Rousseau (1, c. 2) pronounces the Family to be the oldest 
and the only natural society; but he argues that it continues to be natural 
only until the children have come of age, and that after that time it 
depends, like other societies, purely on contract. Most of the writers on 
natural law specifically include marriage among the societates volmtariae : 
cf. e.g. Daries, §549; Nettelbladt, §333; Achenwall, n, §§42-52. This view 
is expressed most vigorously by W. von Humboldt (p. 121), and he draws 
from it the conclusion that marriage should be freely dissoluble; the same 
conclusion appears in Hoffbauer, pp. 209-12. 

93 . Such theocratical assumptions are to be found in Praschius, Placcius, Theocratic 
FI. Gocceji and the earlier works of S. Gocceji; cf. supra, n. 47. They are also views of 
to be found in Filmer (who derives all authority from the paternal power the origin 

of the State 
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bestowed directly by God upon Adam) ; in Bossuet (1, art. 3, prop. 4 ) ; and 
in Fenelon (c. V and conclus. 1). F. G. von Moser, in opposition to the 
‘dreams’ of a social contract, also appeals to the idea of the divine origin of 
the State (Neues patriot. Archiv , vol. 1) ; for an attack on his view see A. L. von 
Schlozer, Anhang, pp. X73sqq. 

94 Horn attacks both the conceptions of contract. He attacks the con- 
ception of the contractual foundation of human society [the Gesellschaftsver- 
trag], on the ground that men had never lived in isolation and had never 
come together for the first time to make such a contract (1, c. 4, §§3-6) ; and 
he attacks the conception of the derivation of political authority from an act 
of contractual devolution [the Henschaftsvertrag ] — whether such devolution 
be regarded as made by the community (11, c. 1, §§ 1 7-18), or by individuals 
(ibid. § 1 9) — on the ground that there is no community distinct from the 
aggregation of individuals, and that individuals had never possessed a sove- 
reignly to devolve. He declares not only the theories of Barclay, Salmasius 
and Grotius, but also that of Hobbes, to be revolutionary, and a danger to 
the State, since every pactum made by men can also be unmade. Just as he 
rejects the social contract as an explanation of the State’s origin, so he rejects 
military force (ibid. c. 13), natural evolution (§ 14), thejtw naturals et gentium 
(§15), and necessitas et mdigentia (§16). 

95. Horn admits that the civitas is constituted ‘by nature’ alone, but he 
holds that the respublica, which presupposes ‘majesty’, non natura constiluiiur 
(r, c. 4, §§3-6). God Himself is the ‘sole and unique and direct cause of 
majesty’, by communicating a part of His own authority to the monarch 
and thus appointing him ‘vicar of God’ (xx, c. 1, §§4-12). Conquest, election, 
hereditary succession, and even actual appointment and investiture, are only 
modi conseguendi, and they are destitute of constitutive or creative powci (ibid. 
§§ 13-21).* In the same way the authority of the husband does not depend 
on any ‘devolution’ by the wife, ted quamprimum mbit, maritus a Deo conse- 
quitur potestatem m uxorem (ibid, § 19). 

96. Horn, in, c. un. §§1-5. True, genuine ‘majesly’ never exists in a re- 
public, because such majesty can only be the ‘work of Almighty God’. The 
subjection of individuals in a republican State is limited to the extent of 
their consent: there is no ‘eminent domain’, and capital punishment is 
properly speaking excluded. But by ‘pacts and conventions’ formed in 
imitation of monarchy something like subjection is attained in a republic, 
quoad ejjicaciam communis utilitatis. A substitute is ultimately found even lor 
‘ eminent domain’, as a result of the socielas omnium bonorum into which the 
citizens of a republic enter ; | and capital punishment itself is made possible 
by treatment of the criminal as an enemy and by the assumption of a 
previous act of consent to its infliction. 

97 . This revival of a philosophical theory of the natural origin of the 
State appears especially among political thinkers with an Aristotelian tend- 

* I.e. they are ways of acquiring an authority already existing, because already 
constituted by God; but they do not cause such authority to exist, or constitute it 
as such. 

t In a monarchy, the State’s right of ‘eminent domain’, which enables it to 
expropriate land for a public purpose, is due to the fact that the King, as God’s 
vicar, possesses God’s final ownership. In a republic, the State may still ex- 
propriate land ; but its right depends on the fact that the citizens have formed 
themselves into a company and made that company the final owner of the land. 
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ency: cf. the author’s work on Althusius, p. 100 n. 68; Boeder, i, c. i; 

Knichen, i, c. i, th. 2, c. 8, th. 2; Rachelius, 1, tit. 12, §2 and titt. 14-31. 

98. Particularly by Vico and Ferguson (n. 52 supra). 

99. This is the case with Leibniz (supra, n. 50) and Montesquieu (supra, Even Herder 
^ n. 51). Even Herder (op. cit. pp. 210-22) does not eliminate contract alto- uses the idea 

gether. It is only the ‘first class, that of natural governments’, which, in his of Contract 
view, depends upon the natural order of the family: the ‘second class’ is 
composed of communities based on ‘contract or commission’; and the 
‘third class’ consists ‘ of hereditary governments over men’, which arise 
from wai and force, but are legalised by a ‘tacit contiact’. 

100. Such moderate opposition is to be found in Justi (supra, n. 82). 

101. Hume ( Essays , n, 6) argues that the duty of obedience to the State Hume on 
cannot be based on a foundation of contract, because the extinct promise of the Social 
our ancestors no longer binds us to-day, and the assumption that all were Contract 
born free, and only became members of the State by virtue of their own 
promise, is contradicted by experience. As a matter of fact, eveiy man feels 
himself obliged without further question; and his remaining in the country 

does not depend on his free choice, and cannot therefore be interpreted as 
an act of consent. The real legal ground of the duty of obedience is the fact 
that we feel it to be a duly to obey, when once our primitive instincts of 
disobedience and ambition have been modified by a growing recognition 
that it is impossible for society to endure without obedience (pp. 269-303). 

But Hume regards the making of an original contract, with a provision 
for resistance, as an actual fact. True we possess no documents to attest the 
fact, because the contract was made in the woods, before the discovery of 
writing, and it was not written on parchment or the bark of trees. But we 
may read it in the "nature of man, since the surrender of our natural liberty 
in favour of our fellows could only come about by voluntary choice, and the 
beginnings of a government could not arise in the absence of consent 
(pp. 266-9). Cf. also Essays, n, 2. 

102. This conception of the purpose of the State appears most definitely Rousseau’s 
in Hobbes and the absolutists who adopted his views, cf. supra, nn. 74 and view of the 
78. It also appears in Rousseau, who (1, c. 6) regards the fundamental purpose of 
problem as being ‘ to find a form of association qui difende et prottge de toute la the State 
force commune la personne et les buns de chaque associe, without abolishing the 

liberty and equality of all* : see the author’s work on Althusius, p. 345, n. 47, 
and see also p. 1 13 infra. 

103. This proposition [that the purpose of the State determines the extent The power 
of its authority] was never contested by the absolutists; it is the basis of the of the State 
deductions of Spinoza {Tract, theol.-pal. cc. 16-17 and 20), and it is employed limited by 
by Rousseau (1, c. 6, n, c. 4). It is expressly formulated by a number of its end 
writers — e.g. Hertius, De modo const, s. 1, §6 (the citizens are not absolutely 

bound, either to one another or to the Ruler, but only quatems ad jinem 
societatis obtinendum expedit, since it is not to be supposed that any further 
obligation has been intended); J. H. Boehmer, P. spec. 1, c. 5, §§ 20-30; 

Wolff, Instit. §980, Jus. nat. vm, §§35, 37, Pol. §215; Locke, n, c. g, §131, 

Achenwall, n, §§10, 98; Daries, §§z6 and 780-9 (in all States, certain 
' natural limits ’ on political authority flow from the scopus cioitaiis : these are 
the only limits which exist in a cioitas necessarta , but hmites pactitd may also 
exist in addition -in a cioitas voluntaria)-, Beccaria, §2; Kreittmayr, §§1-2; 
Scheidemantel, in, pp. 330sqq. 
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Even the 104. Gf. Leviathan , c. 21, on the matters which in their natuie are not 

absolutists subject to tire authority of the State; see also cc, 17-19, 21, 34, 26 and De 

admit limits eive, cc, 5-7, 14. Mevius (Prodromus, vx, §§isqq.) is like Hobbes in holding 

on the State that men have submitted everything to the State — including even the rights 

which they hold by nature — and that no man, therefore, can invoke the lav? 
of nature against the State. But he recognises that the dictates of jus naturale 
andyws divinum in regard to the rights of the individual are objective limits 
on the exercise of authority by the State. A similar view, though it rests on a 
different basis, is to be found in Horn, n, c. 2, §10 and c. 12, §§2-13; 
Bossuet, vx, a. 2 and vxn, a. 2 ; Fenelon, c. xi. 

Spinoza on 105. Spinoza regards each individual as having transferred all his power, 
the State’s and thereby omnejus suum, to the community, which thus possesses absolute 

limits power over all men: Tract, theol.-pol. c. 16, Tiact. pol. cc. 3-4. But the au- 

thority of the State is limited, none the less, by the natural law of its own 
power. It cannot really issue any command, nor can the subject really 
transfer everything, inasmuch as he necessarily remains a man, and therefore 
a being who is spiritually and morally free. More especially, the individual 
reserves for himself the power of thinking what he likes, and of expressing 
his opinions orally and in writing. But where the power of the State ends, 
its right also ends; and reason, which always considers its own interest, 
impels the State accordingly to limit itself, in order that it may not suffer the 
loss of its power, and thus of its right, through resistance. In this way the 
State attains a recognition of the ‘dictate of reason’ — that its true object is 
not domination, butlibeity: cf. Tract, theol.-pol. cc. 16-17 and so, Tract, pol. 
c. 3, §§5~9, C. 4, §4, c. 5, §§ x- 7. [It would thus seem to follow that Spinoza 
is not, after all, one of the ‘absolutists’, as has been suggested previously.] 
The reader is referred, for an account of the views recently expressed by 
Menzcl [ Wandlmgen in der Staatslehre Spinoza's, Stuttgart, 1898], which to 
some extent diverge from those stated here, to the Addenda to the author’s 
work on Althusius [2nd edition], pp. 342sqq., nn. 39-41, and p. 346 n. 49, 
and also to the Addenda to the 3rd edition, nn. 54-7. [The English reader 
may be also referred to Duff, The Moral and Political Ideas of Spinoza.] 

106. Contr. soc. 1, c. 6 {V alienation totale de chaque assocU avec tons droits d toute 
la communauU ) ; cf, also c. 7. 

Rousseau on 107. Ibid, n, c. 7. Although there can be no legal limits upon the sove- 
the rights reign power of the social body over its members, there are inherent limits 

of man arising from the very nature of the general will, of which all individual wills 

are part, and which can only will what is equal and just for all. Absolute as 
the sovereign may be, it can never really burden one subject moie heavily 
than another, pane qu’alors Vaffane devenant particulUrc son pouvoir n'est plus 
competent; and thus the individual, in the last resort, has noL made any real 
alienation, but rather an advantageous exchange, receiving back for what 
he has given a greater security of his liberty, his equality and his life. This is 
not logic; and it is in vain that Rousseau tries to shelter himself, in a footnote, 
from a charge of illogicality. The reader is referred, for an account of the 
vigorous controversy which has arisen recently in regard to Rousseau’s 
attitude to the theory of the rights of man, to the Addenda to die author’s 
work on Althusius [2nd edition], p. 347 n. 50, and to the Addenda to the 3rd 
edition, n. 63. 

10 S. Siey6s expressly says that societies only exist for the sake of indi- 
viduals, and that the happiness of individuals is the only object of the social 
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stale: Works, n, p. 32, 1, pp. 417, 431. But the purpose of the State is also Salus 
(if only implicitly) made to consist in the happiness of individuals, when it publica as 
is defined by Hertius (s. 1, §1) as tranquilla et beata vita, or by Wachter consisting 
„ (p. 34) as mutua et communis felicitas, or by Wolff (Instil. §972 and Jus nat. m the 
vin, § 14) as sufficientia vitae, tranquillitas et securitas. happiness of 

There is less of an individualistic tinge in the formula of Justi ( Natur und individual s 
Wesen, §§30-44). He makes ‘the common happiness of the whole State’ the 
object of commonwealths'and their sovereign law (though he adds that, sove- 
reign as it may be, it can never warrant any action that is unjust in itself) : he 
regards liberty, security and internal strength as the main elements of this 
happiness; but otherwise he leaves each people free to determine the par- 
ticular objects of its own life. But even Justi adds that the ‘common happi- 
ness ’ consists pre-eminently in the happiness of the subjects, and secondarily 
in that of the Ruler. 

A. L. von Schlozer (pp. I7ff.) distinguishes between (1) the finis negations 
of the State, which is limited to securing and protecting, as against fellow- 
citizens, aliens and natural causes, the four kinds of property (in a man’s 
person, his possessions, his honour and his religion), and (2) the fines positivi, 
which come to be added with the development of civilisation, and are 
directed to the advancement of prosperity, population and enlightenment 
(cf. p. 93> §i)- 

109. The purpose of the State is defined by Kestner (c. 7, §4 and Definitions 
§§ i7sqq.) as justitia colenda-, by S. de Cocceji (Moo. syst. §§280 and 613), as of the State's 
defensio jurium singulorum ; by Heineccius (§ 107), as securitas civium ; by Danes purpose 

( Praecogn . §24 and P. spec. §§656 and 664-6), as securitas, by Hoffbauer 
(pp. 236sqq.), as legal security; by Scheidemantel (1, p. 70), as ‘the attain- 
ment of internal and external security by means of united resources 1 ; by 
Klein (11, pp. 55sqq.), as ‘protection of social life’. In Filangieri (1, cc. 1-12) 
the purpose is conservazione e tranqmllitd : in Mercier de la Rivifere, Turgot and 
the other Physiocrats, it is hbei U et sdrete of person and property: in Hume 
(Essays, n, no. 3) it is simply justice, and King, Parliament, ministers and 
the rest — including even the clergy — properly exist only in order to support 
the twelve jurymen. 

110. Locke (n, c. 9, §§ 1 23-31), following this idea of ‘ insurance ’, denies The State 

any other purpose to the State than that of guaranteeing natural rights, as an 
particularly the rights of ‘liberty and property’. insurance 

In the theory of W. von Humboldt the final object of human existence is society 
the development of personality (pp. gsqq.). The Stale is only a means for 
attaining that security of its citizens, and thereby that ‘ consciousness of legal 
freedom’, which are the indispensable conditions of such development 
(pp. i6sqq.). Security has to be attained both in regard to enemies without 
(pp. 47sqq.) and between the citizens themselves (pp. 53sqq.) ; and therefore 
the legitimate activities of the Slate are confined entirely to (1) the enacting 
of administrative, civil and criminal law, (2) jurisdiction, (3) the care of 
minors and lunatics, and (4) the provision of the means necessary for main- 
taining the structure of the State (pp. 1 00-77) . Conversely, the making of any 
provision for the common good (pp. 44sqq.), and any attempt to influence 
education, religion or moral improvement (pp. 6isqq.), are injurious. 

Kant goes furthest of all in the limitations which he assigns to the purposes 
of the State. It is confined to realising the idea of Right or law (Works, 
vi, p. 322 and vii, p. 130); and that realisation must be attained without 
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1 eference to the consequences of good or bad which follow fl.e, the idea of 
impersonal Right must be carried into effect regardless of its effect on the 
Good of persons], cf. vi, pp. 338, 446, vn, p. 150. Kant expressly attacks 
the idea of the ‘welfare-State’— i.e. the State directed to the well-being of 
its members— unless such well-being or happiness be understood only to 
mean a condition in which the constitution is in the greatest possible harmony 
with the principles of Right, or unless, again, a law which [immediately] 
qims at some form of happiness (e.g. opulence) is only intended to serve 
[ultimately] as a means of securing a system of Right, especially against 
external enemies; cf. vx, pp. 330 sqq., vn, p. 136. 

111. Cf. e.g. Locke, n, c. 9, §131 and c. u, §§i34sqq.; Wolff, Instit. 
§74; Sieyfes, 1, p. 417, n, pp. 3sqq. and 374.sqq. ; Kant, vi, p. 417, vn, 
p. 34. 

112. This theory [of a distinction between ‘civil’ and ‘natural’ rights] 
is already implied in advance by all the doctrines in which, from the Middle 
Ages onwards, the law of nature is exalted above the State; and it plays 
an important part in the thought of e.g. Althusius and Grotius. But it was 
only during the reaction against Hobbes’ attempt to annihilate the idea of 
the natural rights of man that it was formulated as an explicit theory. Huber 
was particularly responsible for the development of a formal theory of the 
rights (of person, property, liberty of thought and freedom to follow the 
divine commands) which must be reserved in all forms of State for the in- 
dividual, by means of the necessary articles in the contract [of government], 
and are thus removed from the control of the sovereign: cf. De civ. 1, 2, 
cc. 3-5 and 1, 3, c. 4. Pufendorf also reserves for the individual, as a man and 
as a citizen, natural rights which, though they are imperfectly protected as 
against the sovereign, are still indestructible: Elem. 1, d. 12, §6, J. n. el g. 
1, c. 1, cc. 8-9, De off. horn, etciv. n, c. 5, c. 9, §4, c. 11. Hertius argues in the 
same sense, De modo const, s. 1, §6, and Schmier devotes a detailed exposition 
to the theory, in, c. 3 and v, c. 2, s, 1. 

11 a, Gf. Thomasius, Instit. jur. div. 1, c. 1, §§ 114 sqq. and Fund. 1, c. 5, 
§usqq., where a clear distinction is first drawn [before he comes to the 
particular question of liberty of conscience] (l) between jus connatum and jus 
acquisitum, and (2) between the ‘subjective’ side of any body of law [law or 
‘Right’ as expressed in the rights of ‘Subjects’ or persons] and its objective 
side [law or ‘right’ as expressed externally in a concrete body of rules]. See 
also J. H. Boehmer, P. spec, 1, c. 5 and m, cc. i~2, and Gundling, c. 1, 
§§51-62. 

114. Locke, n, c. 1 1 ; cf. also Sidney, 1, ss. 10 and 1 1 and 11, ss. 4 and 20. 
The same view appears in the French physiociats. 

116. The main object of WollFs enquiries into the extent to which the 
original law of nature is either over-ridden by the contracts which form the 
State, or still continues to preserve its validity, is simply to attain a basis for 
dividing the rights and duties of political man into those which are acquired 
and those which are innate. The conclusion which he attains is that the in- 
dividual retains the sovereignty he enjoyed in the state of nature, in regard to 
all actions which the political authority is not warranted by its purpose in 
regulating ; but he also vindicates the inviolability of those ‘ acquired’ rights 
which ate so much bound up with man’s being that he cannot be deptived 
of them: Instit. §§68sqq., 980; Jus nai. 1, §§26sqq. and vm, §§35 and 47; 
Pal. §§215 and 433. 
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116. Cf. e.g. Daries, P. spec. §§710-46 ( jura naturalia absoluta ) ; Nettelbladt, 
§§i43sqq.j i93sqq., H27, 1134-42 (there are obligationes connatae as well as 
contractae , and jura connata as well as quaesita ); Achenwall, 1, §§63-86, 11, 
§§ 1 1 and 98-108; Kreittmayr, §§32sqq.; Scheidemantel, m, pp. 172-343. 
See also Turgot, art. Fondation , §6, p. 75: les citoyens ont des droits et des devoirs 
sacris pour le corps mime de la sociite. Compare also Blackstone, Comm, r, c. 1, 
pp. i24sqq. [where Blackstone distinguishes ‘absolute’ rights from those 
which are ‘social and relative’]. 

Montesquieu, it is true, assigns to the State the object of realising as far 
as possible the spiritual and economic liberty of the individual (cf. e.g. xir, 
cc. 1-18, xin, cc. 12 and 14, xx, c. 8, xxin, xxv, cc. 9-13) ; but in attacking 
slavery he merely uses the idea of the inalienability of liberty (xv, cc. 1— 18). 
[In other words, he speaks of liberty as achieved by the State, but at the 
same time regards it as independent of the State.] 

Justi also (§ 18) pronounces that government to be the best which limits 
* natural liberty ’ as little as possible and yet succeeds in achieving the purpose 
of the State. 

117. This is especially true of SieySs, whose Reconnaissance et exposition des 
droits de I’homme et citoyen, of July 1789 (1, pp. 427sqq.), forms the basis of the 
public Declaration of the Rights of Man (1, pp. 4i3sqq.). Along with free- 
dom, which the citizens bring with them as their inalienable right into the 
social state (rr, pp. 3sqq.), he makes property, ‘that God of all legislation’ 
(n, p. 35), inviolable by the State: cf. also n, pp. 374sqq.‘ i ‘ In the present 
context, in which we are only concerned with the theoretical [and not with 
the historical] development, we need not reckon with the fact, on which 
Jellinek has remarked, that the American ‘bills of rights’ [e.g. the Virginia 
Bill of Rights, and the Pennsylvania ‘Declaration of the Rights of the 
Inhabitants of the Commonwealth or State’, of June and September, 1776] 
were anterior to the French Revolution of 1789 as constitutional assertions 
of the fundamental rights of individuals. 

In Kant also the innate and inalienable rights of the individual — in the 
three senses of the liberty of man, the equality of subjects and the inde- 
pendence of the citizen — form the limits and the canon of all political life : 
Works, vi, pp. 322sqq. and 4i6sqq. and vn, pp. 34sqq., i47sqq. A similar 
view is to be found in A. L. von Schlozer, pp. 51 sqq. Hoffbauer goes to the 
furthest length. He begins by developing a system of the absolute (or 
original), and the conditional (or acquired) rights, which belong to all 
rational existence (pp. 64sqq.) ; he then proceeds to depict the absolute or 
original rights of man (pp. 1 1 1 sqq.) ; only after that does he arrive at man’s 
conditional or acquired rights (pp. I20sqq.). But even now he has first to 
discuss the ‘universal’, and then the ‘particular’, species of such rights, and 
afterwards, under the latter head, to treat of an ‘extra-social’ form, before 
he finally arrives at the ‘social’ form of the ‘particular’ species of ‘condi- 
tional’ rights [cf. n. 19 supra for this process of subdivision m excelsis], 

Mdser attacks the conception of the rights of man (Miss. Writings, 1, 
pp. 306, 313, 335): but he definitely recognises in an earlier work ( Patriot . 
Phantas. m, no. 62) the existence of free rights of the individual which are not 
forfeited in the social state. 

* Reference may also be made to T. Paine’s Rights of Man, Part 1 (of January, 
*790- 
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The 118. In this connection [i.e as regards the passing of individualism into 

variations of a system of social absolutism, and vice versa] the variations of opinion which 
Fichte’s views Fichte could achieve without abandoning his theoretical basis are par- 
ticularly significant. In 1 793 he regards the purpose of the State as consisting 
only in ‘the cultivation ofliberty’ (Wotks, vx, p. iox); in 1796, in speaking 
of ‘ the purpose of Right or law ’, he is already willing to think of an economic 
transfoi mation of the State in conformity with the idea of Right ; and m 1 800 
(in, pp. 387 sqq.) he even derives his socialistic State, directed to the general 
welfaie, from this idea [Gierke here is referring to Fichte’s Der geschlossene 
Handelsstaat, on which see W. Wallace, Lectuns and Essays, pp. 427sqq.]. By 
1 804 he is expanding the purpose of the State into ‘ the purpose of the human 
race 1 , which leads him to interpret it as being the promotion of general 
culture (vii, pp. 144 sqq.) ; and in 1807 he depicts the ideal of an educational 
State (vii, pp. 4 28 sqq.). Later still, he attempts to reconcile this later pur- 
pose of education and moral development with the earlier purpose of ‘ the 
cultivation of liberty’ {Works, iv, pp. 367 sqq.; Posthumous Works, 11, 
PP- 539-42)- 

Corresponding to the variations in his view of the State’s function are the 
changes in his conception of the relation of the individual to society. At first 
he emphasises the inalienable rights of man which cannot be diminished by 
any form of contract {Works, vi, pp. 159-61). In his Naturrecht (1796-7) he 
argues vigorously, in opposition to Rousseau, that the individual is only 
merged into the organised whole in one part of his being and nature, but 
otherwise remains ‘a completely fiee person, who is not woven into the 
whole of the body politic ’(Works, in, pp. 204-6) ; and even in Der geschlossene 
Handelsstaat of 1800 he still maintains this point of view (m, pp. 387sqq.). 
In his Grundzugen des gegenwarligen Zeitalters (1804-5) he entirely alters his 
view: the individual is now completely merged in the perfect State which 
ought to be the goal of endeavour. He has nothing per se . he has eveiy thing 
in virtue of being a member of the State; he is entirely the instrument of the 
State, and he is only sovereign ‘in regard to his necessary purpose as a 
member of the race* [i.e. he is only sovereign in so far as he is part of a 
general humanity which is itself sovereign in determining the purposes of 
its life]; cf. vii, pp. i47sqq., 153, i57sqq., 210. He takes the same line in 
the Reden an die deutsche Nation (1807-8), but later stdl he adopts more of a 
via media, emphasising the ‘moral liberty of the will’ which is still left to the 
‘instrument’ of which he had previously spoken (11, pp. 537sqq.). 

119. [Not only is individualism no bulwark against socialism and com- 
munism] : on the contrary, it rather appears as if the elevation of the in- 
dividual into the terminus a quo and the terminus ad quern of social institutions 
were an inseparable element of socialistic and communistic systems. 
Recognitions 120. Leibniz approaches nearest to this way of thinking, in the intro- 
of the social duction to his God. jur. gent. dipl. 1, §§11-13. There are also statements in 

whole in Ferguson (1, cc. 7-10) which make the social aim consist, not in the greatest 

eighteenth- possible amount of pleasure, but in the greatest possible amount of spiritual 

century activity, and therefore in the free development of the powers both of the 

thought national community and of individuals: cf. also v, c. 3. Schcidcmanlel too 

rises to the view (1, pp. 75 sqq.) that there are certain natural basic rules for 
the attainment of the aim of the State, of which the greatest is that the 
well-being of the whole and the private well-being of the parts are to be 
simultaneously and jointly pursued by every individual and every society. 
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but that, where there is any clash, the well-being of the whole must he 
preferred. 

121 . Horn accordingly makes a definite attack on theories of the original 
sovereignty of the people (ir, c. i, § 18), of the existence of a ‘real majesty’ 

[as distinct from ‘personal’] (n, c. io, §§11-15), a nd of the possibility of a 
subjeetum commune of majesty (11, c. n, §1). But he equally impugns the 
possibility of the popular community possessing any light whatsoever as 
against the Ruler (11, c. 5, §1). 

122. Horn attempts to prove (in, c. un. § 2) that it is impossible for plures Horn’s 
conjunction to be the ‘Subject’ of majesty. When rule is ascribed to all ut uni- attack on 
versi in a democracy, it is ipso facto also attributed at the same time to all ut any form 
smguh; and the result is that, since imperium et obsequium non inhabitant mam of plural 
personam , the existence of any ‘Subject’ at all is really denied. If, on the sovereignty 
other hand, it be admitted that svnguli are simply subditi, it follows that no 

other quality than that of being a body of subditi can be predicated oisinguh 
conjunctim, i.e. of all when they are regarded as united in a universitas. * More- 
over [apart from the logical difficulty] there is a further difficulty, which is 
involved in the recognition of the majority-principle. That recognition 
means either that miversi are deposed [in favour of a mere majority] or that 
the rulers are, in part [i.e as regards the minority], turned into being the 
ruled ; but in any case a sovereign which changes with each vote would be 
a cuiious sort of sovereign. If we now turn from democracy to aristocracy, 
we find once more that there is no ‘Subject’ or owner of majesty. Here 
again, just as m democracy, a distinction has to be made between miversi and 
smguh, though the two things thus distinguished are really one and indis- 
tinguishable. For if singuli have nothing, miversi equally have nothing, and 
if miversi have authority, smguh equally have a part of that authority; and 
the result [on the latter supposition] is that each member of the ruling class 
will have a particula majestatis which, like the whole of which it is a part, will 
be summa, and thus a number of summa imperia will arise. Horn then argues, 
in §3, that it is no less impossible for omnes or plures to possess ‘majesty’ 
severally ( divmm ) than it is for them to possess it jointly ( conjunctim ). 

123 . Cf. in, c. un., and supra, n. 96 to this section. 

124 . Pufendorf (J. «. et g. vn, c. 5, §5) delivers a vigorous attack on the Critics of 
‘sophistical’ arguments of Horn, objecting to him that, at any rate m morali- Horn’s view 
bus, the whole can possess attributes which no part possesses, and arguing 
accordingly that, in corporibus morahbus composite, aliqmd tribui potest umoersis 

quod neque omnibus (i.e. singulis divisim sumtis) neque mi alicui ex Hits singulis 
queat tribui ; adeoque universitas revera est persona moralis a singulis distmeta , cui 
peculiaris voluntas, actiones etjura tribui queant, quae in singulis non cadunt. Com- 
pare also Schmier (1, c. 3, nos. 62-72), who seeks to piove, in opposition to 
Horn, both the philosophical and the legal justification of the distinction 
between a tolum compositum and its partes separatim acceptae. 

125 . Spinoza agrees entirely with Hobbes in thinking that a social body The Ruler 1 
controlled by a single mind (ut omnium mentes et corpora mam quasi mentem representing 
unumque corpus componant) can come into existence through the vesting of all the Group 
power in the Ruler, in virtue of a transference of their power by all in- 
dividuals, so that the Ruler, qua Cimtas, henceforth represents the will of 

every individual. Civitatis volmtas pro omnium volmtate hdbenda est: id quod 

* Cf. the argument of Hobbes, supra n. 155 to § 14. 
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Civitas justum et bonum esse decemit, tanguam ab tmoquoque decreium esse censendum 
est: cf Eth. rv, plop. 18 schol.; Traci, pol. c. 2, § 15, c. 3, §§ 1-5, c. 4, §§ 1-2. 

Mevius ( Prodromus , v, §§23-6) similarly holds that the mio, by virtue of 
which the State is una velut persona ( cui urn mens, unus sensus, una voluntas, et 
amma inter multas velut una atque eadem), is based on the submission of all wills 
to that of the Ruler, whence it follows that imperantes tolam multitudinem re- 
praesentant et ejus vice sunt — their action counting as the action of the ‘ whole 
community and of all severally’, and the ‘will and judgment of the Rulers 
being the will and judgment of the whole society or State See also Iioutuy- 
nus, Pol. gen. §99, no. 14; Micraelius, 1, c. 10, §§14-17; Bossuet, x, a. 3, 
prop, x-6, vi, a. 1, prop. 2-3. 

126. Cf. Tract, theol.-pol. c. 16 ( coetus miversus hominum, qui collegialiter 
summumjus ad omnia, quae potest, habet ); Tract, pol. cc, 3, 6 [ut jus, quod unus- 
quisque ex natura habet, collective habeient) ; Eth. IV, prop. 18 schol. 

127. E.g. the one conclusion that emerges in Bossuet (v, a. 1) is nothing 
more than the dictum, so often quoted since, that the monarch is I’lStat mime. 

128. Huber, Dejure civ. 1, 3, c. 4, §§8-83, n, 3, c. 1, §35: see also, on the 
validity of the majority-principle, which is refened to an oiigmal act of 
agreement, 1, 2, c. 3, §§27sqq.; n, 3, c. 1, §§21-2 and c. 2, §§3-4. 

129. Ibid. 1, 3, c. 2, § 14, c. 6, §26; 1, 9, c. 5, §§51 and 65-72; 11, 3, c.6, §2. 

180. Ibid, n, 3, c. 6, §§1-10. 

Pufendorf 131. Cf. Elem. 1, def. 4, §13, J. n. et g. 1, c. 1, § 13 : pasona moralis composita 

on corpora constituitur, quando plura individua humana ita inter se unimtur , ut quae m istius 

moralia umoms volunt aut agunt pro una voluntate unaque actione, non pro pluribus censeantur. 
as created Therefore, he argues, not only is a pactum umonis necessary in order to pro- 

by consent duce, first of all, the State {J. n. etg. vn, c. 2, §6) ; a similar pactum singulorum 

cum singulis, to the effect that certain tilings shall be managed jointly and in 
the interest of una persona moralis, is also indispensable for families, corpora- 
tions and local gioups {Elem. n, d. 12, §26). In another passage, where he 
distinguishes between corpora naturalia, artificialia and moralia, Pufendorf re- 
peats his view that a corpus morale, which remains identical in spite of all the 
changes of its parts, may be produced by a simple conjunctio hominum {J. n. 
et g. vm, c. 1 2, § 7) . [In other words, a moral body may already exist in virtue 
of conjunctio, before any further step has been taken, such as the appointment 
of a representative organ to act on its behalf.] 

Pufendorf 182, Cf. Elem. 1, d. 4, §3, J. n. etg. 1, c. i, §13: Idque tunc fieri intelhgitur, 

on the quando singuli voluntatem suam voluntati unius hominis aut concilii ita subjiciunt, ut 

conditions pro omnium voluntate et actione velint agnoscere et ab aliis haberi, quicquid iste de- 
af real creverit aut gesserit circa ilia, quae ad unionis ejus natuiam ut talem spectant et fmi 

Group- ejusdem congruunt; unde est, quod cum alias, ubi plures quid voluerint aut egerint, tot 

personality voluntates et actiones extare mtelliguntur, quot numero personae physicae seu individua 
humana ibi numerantur, in personam tamen compositam coalitis una voluntas tribuatur, 
et quae ab illis ut talibus proficiscitur actio, una censeaiur, utut plura individua physica 
ad eandem concurrerint. He adds that under these conditions [i.e. where there 
is a moral body acting corporately through a representative] corporate pro- 
perty comes into existence, which does not belong to singuli, and other similar 
developments follow. See also J. n. et g. vii, c. 2, §5, De ojj. horn, et civ. 11, 
c. 6, §§5-6: uniri multorum hominum voluntates nulla alia rations possunt, quam si 
unusquisque suam voluntatem voluntati unius hominis aut unius concilii subjiciat, ita ut 
deinceps pro voluntate omnium et singulorum sit habendum, quicquid de rebus ad 
securitatem communem necessanis tile voluerit. Pufendorf argues, on this basis, 
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that a Group-person never arises from a simple contract of union; it must 
always be called into being by a number of contracts ( necessarmm est, ut 
volmtates viresque suas univerint intervenientibus pactis), which find their culmina- 
tion in the contract of subjection; cf. J. n. et g. vn, o. 2, §6. It follows that a 
Systema Civitatum [i.e. a confederation], being a nuda conventio, and not having 
erected any impenum, is not a ‘person’ [since there is no man, or body of 
men, with authority to represent it], and cannot act by majority-decision: 
cf. J. n. et g. vn, c. 5, §ao. 

[In brief, the argument is that while simple conjunctio can produce a ‘moral 
body ’ (see the end of the preceding note) , and while such conjunctio may thus 
be the first step in constituting a ‘moral person’, there is something more 
needed before a real ‘moral person’ can emerge. That something more is 
the creation of a representative organ, and submission thereto; for only in 
the ‘person’ of the representative organ can the ‘person’ of the corpus morale 
really exist and function.] 

133 . The doctrine of entia moralia already occurs, in essence, in Elem. 1, 
d. 1 sqq. [of the year 1660], but it is developed further m jf. n. et g. 1, cc, 1-2 
[of the year 1672]. 

134. J. n. et g. 1, c. x, §3. They are mere modi, which do not come into Pufendorf’ 
existence, like entia physica , through ‘creation’, but through ‘imposition’: theory of 
i.e. they are ‘superadded’ to something already in existence. They have no entia 
power of producing physical changes; and the only effect they produce is moraha 
on the mind, by making men understand better the nature of their actions 

(§4). Just as they only come into existence by ‘imposition’, so they may be 
changed, or even abolished, by some alteration of such ‘ imposition ’ (whether 
by God or men) ; but the sort of change to which they are thus subject is one 
by which ipsa personarum aut rerum substantia physica is not affected (§23). 

185 . Ibid. §§5-6. Pufendorf prefers the twofold classification of ‘moral Some are 
entities’ under these categories [of substance and attribute] to the single substances'. 
classification which we should have to adopt if we confined ourselves to the some only 
idea that all entia moralia, being modi, are attributes of homines, actiones or res. attributes 

186 . Pufendorf begins by arguing that in the moral world status, as the Moral 
basis of the existence of ‘moral persons’, corresponds to what spaiium is in person 
the physical world as the basis of the existence of physical persons in place Ufa 
and time.* He admits some difference: spattum can continue to exist after substances 
the disappearance of all natural objects; but status is inconceivable after the 
disappearance of the persons who exist in that medium (loc. cit. §§6-10). 

Having drawn this analogy [between the basis of existence of moral and 
that of physical persons], Pufendorf proceeds to interpret ‘moral persons’ 
themselves in the light of the analogy of physical substances (§§ 12-15). [But 
while he thus interprets persons as being moral in a way analogous to that in 
which substances are physical], he thinks it unnecessary ever to interpret 
objects (res) as being ‘moral’ in this sort of way, since the attributes of 
objects (e.g. that they are ‘sacred’) can be referred on a deeper analysis to 
an obligatio hominum (§ i6).f Other entia moralta [i.e. moral entities other than 

* Pufendorf ’s spattum is ‘time-space’: it is both temporal and spatial extent. 

t We need not regard a thing, such as a sanctuary, as being an ens morale, on the 
ground that it has the attribute of being sacred, and that there must be an ens as 
the substance which carries that attribute. Really, the attribute of being sacred 
can be reduced, if we turn from the thing to the men behind the thing, to an obliga- 
tion of men to regard the thing as sacred. 
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personae ] are not ad analogiam substantiarum concepta : they aie simply modi, or 
attributes, of a purely ‘formal’ character (§17). They exist, that is to say, 
either as ‘qualities’ (e.g. a ‘title’, or a ‘power’, or a ‘right’, or an ‘obliga- 
tion’, are all qualities, §§18-21), or as ‘quantities’ (e.g. ‘price’, or ‘credit’, 
or the value of a business, are all quantities, §22). 

137. Loc. cit. §12: Entia moralia, quae ad analogiam substantiarum cancipimtur, 
dicuntur personae morales, quae sunt homines singuli aut per vinculum morale in mum 
systema connexi, consider ati cum statu suo aut mrnere, m quo in vita communi ver- 
santur. Sunt aulem personae morales Del simplices vel compositae. 

138. Loc. cit. §i2. The persona moralis simplex is therefore either publica 
(whether such ‘peison’ he principalis, or minus principalis, or repraesentativa), 
or pnvata (according to profession, civic status, family standing, descent, sex 
and age) . The ens morale can never be a qualitas physica : if a plebeian becomes 
a noble, or vice versa, no physical change is involved; and the Catholic 
doctrine of an ‘indelible moral character’ is therefore absurd (§23). [See 
n . 1 34 supra, on the ‘ imposition and the consequent possibility of removal, 
of the modus — the attribute or character — which constitutes ‘moral being’. 
It follows, on tliis argument, that ‘imposition’ makes the ‘chaiacler’, or ens 
morale, of a priest; and what has been ‘imposed’ can be removed. Holy 
orders, therefore, are not ‘an indelible moral character’, lo argue in that 
sense is to treat such orders as a ‘physical quality’ which cannot be altered.] 

139. Loc. cit. § 14 (the individual may ‘ bear ’ a number of ‘ persons ’be- 
cause he has a number of ‘positions’ ( status ) which do not conflict), 

140. Loc. cit. §13: cf. supra, n. 132. 

141. Loc. cit. § 1 5 • here we see that the impositio of an ens morale is not in- 
dependent of every quality of the object - Caligula could make a fool into 
a senator, but not his horse. 

Pufendorf also rejects the personification of inanimate objects which 
Hobbes achieves in c. 16 of the Leviathan [e.g, of a bridge on which there is a 
right of charging tolls] as an unnecessary fiction — cum simplicissime dicalur, 
a civitate certis hominibus injunctam curam colligendi reditus istis rebus servandis 
destinatos, et quae eo nomine oriuntur actiones persequendi aut excipiendi. 

142. Qi.Elem. 1, d. 4, §3; J. n. etg 1, c. i,§i3, vn, c. 2, §6. It follows that 
personae morales compositae are not able seipsas qua tales obligare, any more than 
single persons are able to do so. Their decisions only bind membra societatis qua 
singula , nequaquam autem societatem ipsam qua talem. The contract for the founda- 
tion [of the society, as a ‘compound moral person’] is not a case to the con- 
trary : the society does not ‘ oblige itself’ in any way even by that act ; all that 
happens is that ‘the members severally, as such, bind one another mutually, 
to the effect that they arc willing to coalesce in a single body’. If an in- 
dividual afterwards gives a vote, he too docs not oblige himself directly 
thereby; it is only indirectly that he does so— i.e. in so far as he helps [by 
that vote] to form the will which under the pactum fundamental is binding 
upon him. Cf. Elem, 1, d. 12, §17. 

1 43. Pufendorf himself often uses the expression persona physica instead of 
persona moralis simplex-, cf. J. n. et g. 1, c. i, § 13, vn, c. 2, §6 and c. 5, §8. 

1 44. Pufendorf expressly urges that ‘naturally’ a confusio omnium volmta- 
tum in unam is impossible, and that a common will can only arise [by some- 
thing moie than a natural process, i.e.] by a moralis translatio oolmtatum, 
whereby illud quisque wile censetur, quod in alitm contulit, [aeque ac ] si ipse velit. 
In the same way the union of the powers of individuals [as distinct from their 
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wills] does not come to pass naturally, but as a result of promises of obedience 
and the giving of guarantees for the fulfilment of those promises . cf. J. n. et g. 
vii, c. 2, §5 and De off. horn, et civ. 11, c. 6, §§5-6; and see also, as regards the 
impossibility of unio naturalis and the nature of unto moralis , Otto’s commentary 
on the latter passage. Pufendorf accordingly goes so far as to commend the 
comparison drawn by Hobbes between the State and an ‘artificial man’, 

J. n. et g. loc. cit. § 13 and De off. hom. et civ. loc. cit. § 10. 

145. Diem. 1, d. 12, §27; J. n. et g. vii, c. 2, §§15-19 and c. 5, §6; De off. Even their 
hom. et civ. n, c. 6, §12. Such an agreement [establishing the validity of majority- 
majority-decisions] is always to be presumed, in Pufendorf’s view, because decisions 
there is no better way than majority-decision of arriving at a united expres- depend on 
sion of will by an assembly. He admits that any individual, on entering a a previous 
society, may reserve for himself a right of giving or withholding his assent agreement 
[to a majority-decision] on any issue; but he argues that, even in that event, 

the mere pertinacia of such an individual does not affect the decision of the 
assembly adversely, for though the decision will not be binding upon him 
ex suo consensu , it will still be binding ex generah lege ut caeteris sese commodum 
praebeat et ut pars se conformet ad bonum totius. 

146. J. n. etg. vn,c. 2, §§13-14; De off. hom. etciv. n, c. 6,§§ io - ii . The 
commentators — Titius, Otto, Trauer and Hertius — expressly censure 
Pufendorf for taking over from Hobbes, in these passages, the identification 
of the Imperans with the Civitas. cf. also Titius, Observ. 557. 

147. Pufendorf accordingly describes the sovereign Concilium in a republic 
as a persona mot alls composita or conjuncta: Elem. 1, d. ia, §27; J. n. etg. vii, c. 2, 

§ J 5i c. 5, §5; De off hom. et civ. n, c. 8, §4. 

148. Hert, for example, emphasises the fact that what is ‘physically’ Hert modifies 
impossible is sometimes ‘morally’ possible, and what is monstrous m physicts Pufendorf 
may be unexceptionable in moralibus : e.g. on a consideratio physica a plurality 

of men cannot be one, nor one man a plurality; but on a consideratio moralis 
a number of men may be taken together as a single person, or one man may 
be taken to be several persons. In the realm of nature a single head with a 
number of bodies, or a single body with a number of heads, is a monstrum ; 
but this is by no means true of moral bodies. Gf. Annot. ad Pufend J. n. et g. 

1, c. 1, §3 n. 4 and Opusc. 1, 3, pp. 27sqq. and n, 3, pp 4isqq. 

149. Thomasius defines a persona as homo consideratus cum suo statu. He Tkomasius 
distinguishes between the persona simplex, sc. unicum mdwiduum humanum, and retains his 
the persona composita ex pluribus individuis certo statu unitis ( Instit.jur . div. 1, c. 1, theory 
§§86-7) ; and he defines the State as a persona moralis composita (ibid, in, c. 6, 

§§62-3). Titius regards jurisprudence as almost exclusively concerned with 
personae morales , which are either singulars or compositae ( Observ . 94, Jus 

priv. Rom.-Germ. vni, c. 2). Gf. also Ickslatt {Opusc. 11, op. 1, c. 1, §§14-15)* 
who regards persona moralis simplex and persona moralis composita as distinct, 
exactly like Pufendorf. 

150. Hert, Opusc. 1, x, pp. 286 and 288, xr, 3, pp. 41 and 55; Gundhng, 

Jus nat. c. 35, §34, c. 37, §§3-10, and Exerc. 16, §5 ( personae mysticae vulgo 
audiunt, ac morales compositaeque dicuntur) ; Schmier, 1, c. 3, nos. 62-72 ; and also 
Becmann, c. 12, §7. 

151. Nettelbladt (Syst. nat. §83) can still remark incidentally that 
‘physical persons’ are also called ‘single’ ( smgulares ), and ‘moral persons’ 
also go by the name of ‘composite’ or ‘mystical’; but he himself only uses 
the expression ‘moral persons’. Gf. also Scheidemantel, m, p. 244. 
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152. Gf. e.g. J. H. Boehmer, P. spec. 1 , c. 2, § 1, c. 3, § 1 n. 0; Heineccius, 
Elem. n, §20; Achenwall, Proleg. §§92-3, 11, §§3 and 15; Hoffbauer, pp. 190, 
244, 292, 310. 

Leibniz adopts the terms persona naturalis and persona civilis in his teimin- 
ology; but he also uses the adjectives moralis or Jicta as synonymous with 
ctoilis : Nova meth. n, §16; Introd. to the Cod. jur. gent. 1, §22; Caesar. -Furst. 
c. 1 1 ; Spec, demonstr. pol. pr. 1 and 57. 

Wolff also 153. In the theory of Wolff {Instit. §96) man is a persona moralis or sitt- 

follows liche Person in so far as he is regarded as the ‘Subject’ or owner of rights or 

PufendmJ obligations, and is thus in a moralis status or sittliche Zvstand; cf. also §§850, 

m part 963, 1030. 

Daries ( Praecogn . §§9, 24) holds that by ‘person in the juridical sense’, or 
‘moral person’, we mean man ‘in so far as he has a certain moral status’ — 
ex quo manifestum est a personalitate ut ita dicam physica ad persanalitatem moralem 
non valere consequentiam. 

Collective and 154. Thus Treuer,in a note to Pufendorf’s De off. horn, et civ. 11, c. 6, §5, 
representative holds that a ‘union of wills’ is possible by means of mere societates etfoedera, 
unity without imperium — though a union by means of imperium is better. 

Thomasius interprets the personality of the Slate in exactly the same way 
as Pufendorf (Instit. jur. div. in, c. 6, §§27, 31, 62-4, 157; Fund, nr, c. 6, §7) ; 
but after including the State in the category of societates mixtae, which blend 
the principle of Fellowship with that of Rulership, he proceeds to add to 
these ‘mixed societies’ two other forms of society — the societas maequalis of 
God and man, which rests on the pure principle of Rulership, and the societas 
ae quahs, which rests on the pure principle of Fellowship (Instit. jur. div. 1, 
c. 1, §§91-113. ni, c. 1, §§57-74). 

Titius ascribes the unity of the personality of the State entirely to the re- 
presentation of all its members by the Ruler, who has thus a double person- 
ality, while the subject only possesses a single personality (Spec. jur. publ. 1, 
c. 1, §§43sqq., vn, c. 7, §§ igsqq.) ; but in dealing with the universitas, which 
he relegates altogether to the sphere of private law, he assumes the existence 
of a purely Collective persona moralis composita (Observ. 94, Jus priv. Rom.- 
Gerrn. vin, c. 2). 

155. Demodo const, s. 1, §§a— 3 (Opusc.i, i,pp. 286-8);cf. also Elem.i,s.$. 
Hert's view 156. Cf. Opusc. 1, i, p. 288 (Quod enim de universitate dicitur, earn nec animam 
that group- nec mtellectum habere, non consentire nec dolofacere, hinc alienum est, quoniam uni- 
umty involves versitas pars est tantum cimlatis et quicquid juris spiritusve habet, accepit concessu vel 
a Repre- expresso vel tacito compotum summae potestatis;* atque hactenus persona est mystica, 

sentative sive ex praescripio juris personae vicem sustinet; neque dubium est, quin hoc aspectu 

contrahere et delinquere possit). Hert accordingly ascribes an absolute repre- 
sentative authority to the Rector Civitatis [the Head of the State], but he will 
only allow to the Rector Universitatis [the Head of a corporation] such re- 
presentative authority as comes within the limits of the powers granted to 
him by the sovereign (note 3 to Pufend. J. n. etg. vn, c. 2, §§22; and Opusc. 
11. 3, P- 55)- 

157. Opusc. 1, 3, pp. 27-44. 

158, Ibid. 11, 3, pp. 41-7. 

His theory 159. In his treatment of the first set of cases [those in which one man 

of one man sustains several persons] , Hert begins by considering the possibility of the same 
with many * ‘By the concession of those who are in control (compotes sunt) of the supreme 

persons’ power.’ 



Motes to § 16 317 

individual being reckoned, upon a consideratio moralis, as being several differ- 
ent persons in his different capacities (sect. 1, §§1-2). He proceeds to lay- 
down some jejune general rules for such contingencies (sect. 1, §§3-7). He 
then discusses, as cases which come under these rules, (1) the union [in one 
man] of various rights of status which have their basis in the Family and 
the State (sect, q), (2) the different capacities enjoyed simultaneously by 
the Emperor, and by the Estates, in the German Empire (sect. 4), and (3) 
the conjunction of a number of different powers [in the same individual] 
in the domain of private law (sect. 4). 

160. In treating the second set of cases [those in which several men sustain His theory 
one person], Ileit begins by attempting to prove the possibility of several of several 
men uniting to form a single persona morahs. There are three sorts of unum — men with 
the unum. per se, the unum per acctdens and the mum per aggregationem — according one ‘persoi 
as it is a ‘natural’, an ‘artificial’, or a ‘moral’ bond which unites the parts 

in question. A ‘moral body’ is brought into being by a ‘moral bond’, quo 
per mstitutum humanum dtversa tndmidua ita colligwnur . ut mum esse mtelligantur 
( Pioleg . §§ 1-2). He proceeds to suggest general rules for collective persons 
[of this moral order]. Either a societas aequalis or a societas lectona may be the 
basis (§3) : the Group-peison may come to possess capacities and rights (e.g. 
of legislation, or the power of life and death) which belong to none of the 
single peisons so grouped (§4) ; the associates continue to remain certo as- 
pectu smguh (§5); the rights and duties of the collective person non sunt 
singulorum nisi per consequentiam (§6). 

Her t then distinguishes two ‘ sources ’ of this ‘ unity of persons ’ [in a moral 
body]. The one is ' Lex fingit the other is ‘Conoentto hommum efficit ’. Under 
the first head — that of the feigned unity of persons (sect. 1) — he treats of 
paterfamilias et filius (§§1-7), of defmetus et hams (§§8-16), of defmetus et 
haereditas jacens (§17), of jus repraesentationis (§18), and of Chnstus et Ecclesia 
(§19). Under the second head — that of contractual unity of persons (sect, n) 

— he deals with matrimomum (§§ 1-3), civitas (§§4-8), miversitas (§§9-11), correi 
debendi et credendi (§§12-15), and vasalli feudum mdividuum habentes with 
feoffees (§16). 

161. Jus nat. c. 3, § 52 (in imperio civili imperantes soli mens cimtatis sunt, etsi Gmdling 
subjecti non carent mente, sed sapiunt ipsimet, immo aliquando imperantibus sapientiores holds that 
sunt) ; c. 35, §30 ( magistratus voluntas esl voluntas miversorum et singulorum) ; c. 37, the State 
§§2-3 and Disc. c. 34. The persona moralis seu mystica only appears, therefore, needs a 

in Gundling’s theory of the State when he is speaking of a republic : Jus nat. representath 
c. 35; §34; c. 37; §§3 _I °- 

162. Dissert, de umversitate delinquents, §§1-5. A universitas is only a ‘ multi- He makes 
tude’ united by ‘consent’: the object of such consent is in mum coalesces, a corporate 
ut idem intelhgere et velle censeantur : from consent directed to that object re- only a 
sultat umtas, cujus ralione personae mysticae vulgo audiunt, ac morales compositaeque collective un 
dicuntur. 

163. Loc. cit. §§6-8. Afictio juris is in no way necessary to explain this His rejectio. 
Group-person. We can see for ourselves how a unity like that of an individual of the theor. 
man comes into existence through the union of the wills of a number of men. of fiction 

It does not matter if it is only with the intellect, and not by sense-perception, 
that we realise the union of the Many in the One, and the distinction of the 
One from the Many. If it did matter [i.e. if sense-perception were a neces- 
sity], all res incorporates would be imaginary, and only what we see or hear 
or smell or feel or taste would be real; and that is absurd, for since there is 
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no demonstrate without mentis abstractio, and no truth without demonstration, 
we should be driven to saying that truth itself is untrue — Nor is a fwtio 
necessary to explain the assumption of a consensus universitatis ; for although 
a consensus omnium is not easy to attain, it none the less follows from the nature 
of a unwersitas (since it exists, but cannot continue to exist without motion, 
and must therefore necessarily choose modus volendi aut nolendi possibilis in 
order that it may set itself in motion) that ‘the will of the major part should 
count as the will of the whole person constituted by a number of men’. 

Gundling, however, admits that miversitates certo sensu artificiales sunt. . . quia 
pactis coaugmentantur quibus Hobbesius non male artificii nomen tribuit. They are not 
created by nature, but by reflection and will. 

164. We must note, it is true, Gundling’s contention (loc. cit. §§13-48) 
that a miversitas may even be guilty of delict and suffer penalties accordingly. 
But it is also to be noted, first that such delict can only be committed (in his 
view) by the common action of all, and not by a majority or by the body of 
managers, and secondly that a miversitas may also commit mui der or similar 
crimes; while, as for the penalties of delict, it is only the guilty persons 
(either taken together or severally) who are affected by them, and the 
abolition of the corporation as such is not regarded as a possible penally. 

165. This distinction appears m Kestncr, c. 7, §3 (cf. also Hert, supia 

р. 122) and in Schmier, 1, c. 3, n, c. 3, s. 1, §§i~3, v, c. 1, nos. 87sqq. and 

с. 2, nos. 52sqq. 

166. According to J. H. Boehmer, a societas means a complexus plurium per- 
sonarum unitaium inter se ad cerium Jinem'. it constitutes a ‘moral body’, and the 
spmtus of that body is a union of the wills of all, in one will, such that con - 
junettm considerati mam in moralibus repraesentent personam. In an ‘ equal society ’, 
this ‘union of wills’ is based upon ‘simple obligation’; but just for that 
reason it remains imperfect. In an ‘unequal society’ — though the ground 
or basis is still an ‘association of equals’ — the factors of imperium and sub- 
jectio are superimposed, by the ‘submission of all wills to the single will of 
one man or of a whole council’, with the result that voluntas omnium in voluntate 
hujus ita concentratur , ut quod imperans summus in negoliis ad finem civitatis spectanti- 
bus vult , omnes velle moraliter censeantur. (Cf. Juspubl. univ. P. gen. c. 2, §4 n.f 
P. spec. I, c. 2, §§ 1-18, c. 3, § 1 n. 0, §§ 15-21.) 

167. Cf. Hemeccius, Elem. 11, §§13, 115; Mullerus, r, c. 1; Wolff, Instil. 
§839; Nettelbladt, Syst. nat. §§354-61; Achenwall, n, §§22-39; Darics, 
Praecogn. §§17-23, P. spec. 550sqq.; Hoffbauer, pp. 194, iggsqq., 205sqq. 

168. This view explains why the Slate, as a societas peijectissma , was re- 
garded as beginning its existence with the substitution of an ‘unequal 
society 1 for the original ‘equal society’ (which is sharply distinguished fiom 
‘democracy’ (Boehmer, 1, c. 2, §§6-12), and occasionally even described as 
‘anarchy’ (Daries, §§65isqq.)), when the imperfections of this equal society 
began to make themselves felt. It was often urged, too, in the strength of 
this view, that unity was more perfect in a monarchy than in a republic, 
where the Ruler in his nature reflected and represented an ‘equal society’. 

169. The family system of government was generally the only ‘unequal 
society’ which was recognised, other than the State; and all corporations, 
including the Church, were interpreted as being ‘equal societies’; cf, §18, 
infra [on the natural-law theory of corporations]. 

170. This is the reason why we often find the conception of the persona 
moralis civitatis treated as entirely irrelevant in regard to monarchy, and only 
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applied to republics: cf. Gundling, in n. 161 supra. Ickstatt expressly says 
that in a monarchy, where the king represents the whole State and all its 
members, totms Reipublicae mteltectus atque voluntas in intellectum et voluntatem 
personae moralis simplicis iesolvitur\ whereas ‘Polyarchy’, or the government 
of Many, involves a. persona moralis composita : Opasc. 11, op. 1, c. 1, §§14-16 
and 66. 

171. Thus J. H. Boehmer applies the conception of the persona moralis of 
the State only in the sphere of international law . P. gen. c. a, §§ 3-7, P. spec. 
1, c. 3, §22. 

172. We have already noticed, in n. 160 above, the lengths to which 
Hert was prepared to go in this direction. 

173. Like Pufendoif and Hert (supra, n. 139 and nn. 157-60), Nettel- 
bladt, in his Syst. nat. §§82 and 1194 and Syst.pos. § 16, and C. von Schlozer, 
in the De jure suffragii, §11, both draw this parallel. 

174. Iieineccius allows that every ‘society’, including the State, is only 
the result of consensus duorum pluriumoe in eundem finem eademque media , quae ad 
finem ilium obtmendum sunt necessaria ; but he also holds that— in view of the 
fact that ‘one will and one mind’ arise, either through conspiratio m unum or 
through submissio omnium voluntatum to the will of a Ruler — omms societas est 
una persona moralis, and possesses, as such, like duties, rights, and even 
‘ affections ’ (e.g. life, sickness and death) with the individual. Accordingly, 
he argues, every society confronts not only other societies and individuals, 
but also its own socn, as a distinct ‘Subject’ or owner of rights ( Elem . 11, 
§§13-25, 1 15). 

175. Wolff’s general theory of societies {Instil. §§ 836-53) is based through- 
out on the idea of a contract directed to the attainment of common ends by 
common means; and it is from this contract that he derives the whole system 
of law, and of rights and duties, which regulates the internal life of corpora- 
tions — including the authority which ‘all taken together’ [alien msgesammt ] 
exercise over ‘individuals’. It is only in its external relations, he holds, that 
‘each society, because its members act with united forces, appears as a single 
person ’ ; and it is particularly in this sphere (of their external relations to one 
another) that ‘ a number of different societies are to be viewed as if they were 
so many free individual persons’. Wolff thus finds no difficulty in describing 
a ‘ moral person ’ as the owner in any case of joint property where a number of 
persons are each deemed to have a share, since in such a case that ‘number 
of persons, taken together, are treated as a single person, and what is true of 
an individual owner is true of them when taken together’ (§196). [Not 
only does he thus recognise the simple ‘moral person’, he also recognises 
compound ‘moral persons’.] He treats the Family as being a societas com- 
posita, because the members of which it is composed are not mere ‘physical 
individuals’, as they are in a ‘simple society’, but are ‘whole societies which 
are treated as single moral persons’, i.e. the society of husband and wife, 
the society of father and child, and the society of master and servant (§977). 

On the other hand [and while he thus recognises a variety of moral per- 
sons], Wolff regards even the moral personality of the State itself as nothing 
more than ‘the whole community’, in the sense of the sum total of all in- 
dividuals, including the Ruler (§1030); and the result is, that while he 
thinks that international law can be based on the character of States as ‘free 
persons living in a natural state’ (§§977 and 1088), he never mentions the 
State as a person in dealing with its system of [internal] public law. 
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176. Daries begins by constructing a comprehensive scheme of Jus socials 
in genere on the basis of a conception of societas which makes it a status pm 
quern personae in personam, competitjus perfedum atque affirmalivum — or, in other 
words, a condition which involves a nexus of legal relations by which in- 
dividuals are cither connected with one anothei by equal rights and duties, 
or are set over against one another as 1 ulers and ruled (§§51 7-6 1 ) . On this 
basis he proceeds to interpiet all societies, up to and including * civil society ’ 
or the State (§§56asqq.). In dealing with the State, he distinguishes the 
two sorts of nexus between its members — the nexus between the imperans and 
his subjects, and that of the subjects with one another (§§661) — but he makes 
the imperans the one and only ‘Subject’ of [political] rights (§§655sqq.). He 
applies the conception of the ‘moral person’ only in regard to the external 
relations of a group [and not in regard to its inward unity] . Cf. Praecogn. § 24 , 
plures homines, quibus ad commune aliquid obtinendum concessa sunt jin a, in mo 
eodemque statu morali mount atque ideo mam personam moralem constituunt. 

177 . Nettelbladt lays the foundation [for his general view of associations] 
in his theory oijurisprudentia naturalis genet alts socialis (as stated in his Syst. nal. 
§§362-4x4). In expounding this theory he starts from the definition of 
societas as a conjunctw plurium homintm ad eundemfinem conjundis viribus obtinen- 
dum, and then pioceeds to develop m advance all the conceptions by the 
aid of which he afterwards explains the rights and duties of Family, Cor- 
poration, Church and State. 

1 78. This is especially the case [i.e. Nettelbladt is forced to set the whole 
over against individuals] in regard to the ‘equal society’ which possesses 
potestas ; for here authority over the individual socii is ascribed to the societas 
ipsa, and not, as in an ‘unequal society’, to an imperans, or, as in societies 
without potestas, to an exlraneus (§§335-46 and 355-6). But Nettelbladt 
hastens to add that societas is to be understood, in such a case, as signifying 
only omnes socii simul sumpii. 

179. Cf. Syst. nat. §§83—6, 329-30, 335, and Syst. pos. §§17 and 865. 
Nettelbladt does not seek to invoke the idea of a ‘ fiction ’ in this connection : 
he prefers to think that tum...eorum intellects, volmtates et vires sunt ut units 
intellects, una voluntas et una vis, sicque ab mo homine non nisi in corporum numero 
differunt, quae differentia hie non est attendenda (§84). He also argues that while 
the conceptions of birth and death are not applicable to such a person, its 
origin may be compared to birth and its dissolution to death (§85). But he 
always identifies the ‘moral person’ with plura individua humana simul sumpla 
(§ 83) ; and thus he says of the State, Gives alicujus Reipublicae simul sumli persona 
moralis sunt, quae est ipsa Respublica (Syst. nat. §1122; cf. §§1132-3, 1200, 
I403sqq.). 

180 . Cf. Proleg. §§92-3: a societas, as a body of men, considerala generatim , 
abstrahendo nempe ab iis quae hoc vel illud singulum ejus membrum concernmt, 
spedari nequit nisi tanquam ens mum. Since it is a whole of which the parts 
are men, it has the same natural rights and duties as each of its members, 
except in so far as the ‘very nature of society’ constitutes a diffeience. It is 
therefore a person, though it is called a ‘moral’ or a ‘mystical person’, or 
a ‘moral’ or a ‘mystical body’, to distinguish it from the individual, who is 
a ‘single person’; and the whole system of the natural rights and duties of 
individuals is accordingly applicable to it, except in so far as diversa hominis 
mdividui et societatis natura makes modifications necessary. These modifications 
are then developed in ix, §§ 16-21. 
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181. Note, in this connection [i.e. as showing the individualistic basis of Achenwall’s 
Achcnwall’s thought], the account which he gives, in developing his theory individualism, 
of socielas in genere (11, §§2-40), of jus sociale umversum internum (ibid. §§5-13). 

He always interprets this jus as consisting in the reciprocal rights and duties 
which belong to individuals as socit — i.e. the rights and duties which spring 
from their ‘ social juridical nexus and are thus to be distinguished from their 
rights and duties as homines; though if more than two members are concerned 
[so that it is a case not of A versus B, but of A + B etc. versus C], he 
regards the sum of reciprocal rights and duties as involving a jus sociale 
umoersorum in smgulos smgulique cujuslibet in univenos. On this basis, in 
an ‘equal society 5 in which the ‘right and obligation of all’ are the same, 
there is no internal unity of the group transcending the aggregate of umversi, 
and the voluntas societatis qua umus personae is thus identical with the communis 
consensus sociorum (11, §§22-31). In an ‘unequal society’, on the other hand, 
there is added to the collective unity [i.e. the unity of the aggregate of 
universi], which also exists in such a society [just as it does an ‘equal 
society’], the further factor of icpresentation of all, to a greater or less 
degree, by the tmpenum (ix, §§32-9). 

182. Already in his Prolegomena (§92) we find Achenwall contending that He 1 educes 
the conception of the ‘moral person’ can only be applied to any society Groups to 
respectu non-sociorum, and that it is therefore limited to ‘particular societies’, collective 
(It cannot apply to the ‘universal society of all men’, * the existence of which bodies 

is supposed in Prolog. §§82-90 and in 1, §§43-4.) Accordingly, he only intro- 
duces the ‘moral person’ into his general theory of society when he is dealing 
with externum jus sociale (n, §§14-22); cf. the dictum in §15, quum socii con- 
junctis vinbus ad communemfinem agant, atque idea jura ac obhgationes cum tali fine 
talique vmum usu connexae ipsis communes sint, societas est persona moralis et ab 
exteris tanquam talis spectari debet et potest. While holding this merely Collec- 
tive conception, he finds no diificulty in regarding the Family — with its 
three relationships of husband and wife, parents and children, master and 
servant — as a ‘compound society’ whose members are ‘mystical’ and not 
‘individual’ persons ( Proleg . §94, n, §§78sqq.). 

188. He says of the State (1, pp. 32 sqq.) that from the union of the powers Scheidemantel 
and wills [of individuals] with the commands of its Head ‘ there arises a has some 
Whole, a composite being independent of other societies, which evinces idea of a 
itself in action determined by its own understanding and will, and is there- Gioup-person 
fore capable of having rights and obligations — in other words, a civil society, 
a people’. In the same way he describes societies other than the State as 
‘composite persons' (in, pp. 244sqq.). See also 1, pp. 64 and 157 sqq., hi, 
pp. 408 sqq., and n. 120 supra. 

184. This had been the theoiy adopted — after Grotius had set the ex- The basis 
ample (see n. 74 to §14) — by Pufendorf (n. 145 to this section), Thomasius of the lights 
( Inslit, jur . div. hi, c. 6, §64), Gundling (n. 163 to this section), Wolff ( Instit . of majorities 
§§ 841—5, where it is argued that by the nature of society all must concur in on the old 
an agreement that the will of the majority shall be regarded as being the view 
will of all), and Nettelbladt (§388, where the majority-principle is said to 
exist by the very nature of the persona moralis , and by virtue at jura societatis 
socialia) . The fullest argument in favour of this view is to be found in Ick- 
slatt, dejure majorum in conclusis eivitatis commumbus formandis ( Opusc . n, op. 1). 

* It cannot apply to the ‘universal society,’ because that society, as its name 
indicates, includes all men, and there are therefore no non-socu. 
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He appeals, in the first place, to the nature of the ‘moral person’, as a unity 
possessed of reason and will, which must determine its decisions, in any case 
of motiva disparia, by the motiva foriiora — though it is only the external [or 
quantitative], and not the internal [or qualitative], weight of ‘motives’ that 
can settle the issue. He then adduces, as a further argument, the possibility 
of removing a dead-lock between the different elements of the group-will 
which is provided by the use of majority-decision; and he also appeals to 
practical exigencies. But he maintains, notwithstanding (c. 1, §§65-68), that 
the majority-principle is based on pactum [which is somewhat inconsistent 
with the idea that majority-decision proceeds from the natuie of the moral 
person as a unity]. 

A peculiar view appeals in Daries (§§750-62), who, in the spirit of primi- 
tive Teutonic law, demands unanimity, though he also assumes an obhgatio 
perfecta of the minority to accede to the decision of the majority. 

185. In his treatment of what he calls this ‘ great controversy ’, Christian 
von Schlozer ( De jure suffragii, §§9-14) cites Grotius, Locke, Pufendorf, 
Petroni, Cocceji and Schlcttwein as supporters of the earlier ‘ communis 
opinio’ which regarded the validity of the majority-principle as derived from 
Natural Law. He describes the opinion of WolfF (unjustly) as doubtful. The 
main authorities he cites for his own view (which makes only unanimous 
decisions valid per se) are Hobbes — whose real doctrine, as stated in n. 74 
to this section, is very different — and Rousseau. He also cites Achenwall 
(who does, as a matter of fact, identify the voluntas societatis qua unius personae 
with the communis semus sociorum , n, §§24-8, and treats the validity of 
majority-decisions as a deviation — though a useful deviation — from the 
general rule of unanimity, secured by a special contract to that effect) ; and 
he cites in addition Wedekind, Hopfncr, Kohler and Schmalz. 

186. According to A. L. von Schlozer ‘majesty’ belongs originally to the 
people ; but since the people is * the whole of all the children of men ’, it can 
do as little with its sovereignty as a child can do with a fief which has fallen 
to it. Any real sovereignty of the people [as a whole] is altogether incon- 
ceivable, because the integrity of such sovereignly has already been de- 
stroyed [in any existing form of the so-called sovereignty of the people which 
we can actually observe] by the exclusion of women, minors and paupers, 
by the introduction of the majority-principle, and by the erection of a repre- 
sentative assembly: cf. p. 97, §3 and pp. 157-61 . [Since the people can thus 
do nothing with its original sovereignty], that sovereignty is devolved upon 
a Ruler, who may be cither a number of persons or a single person; but if a 
number of persons be the Ruler, a ‘ Unum morale must be pretended by that 
number’ [i.e. they must feign themselves to be a single unit] : cf. pp. 73-8, 
113, §1. Schlozer proceeds to describe such a collective Ruler as a ‘being 
composed of several individuals’ 01 a ‘ corpus' ; but [though he thus seems to 
recognise group-existence,] he really remains a thorough-going individualist, 
even to the extent of holding that in a republic ‘a new Ruler is created for 
each new decision of the government’ [because a new majority composed of 
different individuals has to be created], and therefore a ‘momentary Ruler’ 
is all that can exist in such a State: cf. p. 113, §2, p. 125, §9, p. 131, §13. 

187. The ‘common will’, which (he remarks) thinkers from Rousseau 
onwards have irresponsibly identified with the ‘common man’,* is nothing 

* Or, as we might express it, the ‘general will’ (which is the term that Rousseau 
really uses) is too readily identified with the ‘general run’ of people. Or again, to 
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but the ‘sum of all individual wills’; and therefore it is only sovereign in 
pre-political society, where pure unanimity is the rule. In the organised 
State, even if it be an extreme democracy, it is always a number of particular 
persons, or a single person, which wills and decides for all. The people, 
which gives such persons or person their commission, is simply tiicked, by 
means of frequent elections, into thinking that it wills and decides through 
its representatives; or it is dazzled with the illusory idea that ‘law is the 
true sovereign’ — the fact being that law, as an abstract thing, can only act 
through men [and therefore can only be sovereign through the person, or 
persons, who declare and enforce it]. Gf pp. 76-7 [of A. L. von Schlozer’s 
Allgemeines Staatsrecht, which Gierke is paraphrasing here, as in the previous 
note]. 

188. The social contract, according to A. L. von Schlozer, produces only The will of 
a ‘union of powers’; and a ‘union of wills’ first arises through a supple- the Ruler 
mentary contract of government, by which each man promises that ‘others as repre- 
shall will instead of him, and that he will acknowledge this will, external to sentative 
himself, as his own will, and shall be compelled, if he break his word, to 
recognise that it is his will’. It is this fact (that ‘the most part renounce their 

will, and transfer it to one man, or to a number of men, or to the majority’) 
which is the basis of majority-decisions, representative assemblies and the 
rights of rulers; op. cit. pp. 76-9, 93, § 1. The Ruler, being able to will and 
decide for all, is the ‘depository of the common will’; pp. 95 and 100. 

189. G. von Schlozer, Dejure suff. in soc. aeq. (of the year 1795), § 1 1 . In C. von 
agreement with the theory ofhis father (A. L. von Schlozer), he adds that the Schlozer on 
societas mere tails is only a ‘union of powers’ to begin with; a new ‘pact’, by the majority- 
which each man surrenders his will, is necessary before a ‘union of wills’ principle 
can exist, and the comparison with a persona is only permissible when that 

pact has been concluded. He proceeds (§19) to attack the other arguments 
of the advocates of the majority-principle, on whom he significantly seeks 
to impose the burden of proof (§ 10). He frankly holds that any decision of 
any society requires an agreement of all its members, depending on their 
pactum et consensus (§9) ; and accordingly he will only lecognise a decision by 
the major pars if it is based on special pacta adjecta to that effect (§15) — with 
the proviso that these pacta adjecta can never extend to the pacta fundamentals, 
or the jura singulorum , or affect either (§18). He will not even allow that the 
absent are automatically bound by the vote of those present (§13) : such a 
principle can only be introduced by specialia pacta (§19). 

190. Gf. p. 190; ‘the conception of a moral person can thus be under- Hoff baiter’s 
stood in the broad sense m which it includes every collective “Subject” or theory of 
owner of rights and duties, whether such collective “Subject” be a society groups 

or no’. See also pp. 53, 66, 106, 206, 244, 292, 307sqq., 310, 3i7sqq* 
put the matter in another way, we may say that the volenti ginirale properly means 
a will that is general m respect of the quality of the object willed (which is the general 
good), but tends to be identified with a will that is general only in respect of the 
quantity of the subjects willing (or the general mass of the people). The confusion 
is inherent in Rousseau’s thought; but it must be added, in fairness to Rousseau, 
that he did attempt to reconcile the two conceptions, feeling that the general mass, 
by the process of discussion of ideas which is Ihe essence of the democratic system, 
was most likely to arrive at a general sense of what was really for the general good. 

In other words, the process of general thought, in the general body of a community, 
is the right way to the general good, which is the object of the general will and the 
sovereign standard of community-life. 
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101. Pp. igisqq. and igqsqq.: originally, unanimity was alone valid, 
but the majority-principle may be intioduced by means of a unanimous 
resolution, piovided that it be understood that the majority-principle has 
no validity in regard to the constitution, or as against the rights of a member. 

102, Pp. 205 sqq.: accordingly (Hoffbauer argues) it is the Ruler alone — 
or some ‘society’ which patlieipates in Ruling authority-— that appears in 
the area of internal public law as a ‘moial person’ (pp. 244, 246, 292, 307, 
310) ; and tlic People itself appears as a petson only in the area of [external, 
or] inlet national law (pp, 3i7sqq.). 

193. W. von Humboldt’s Ideen, p. 1305 cf. §18 infra [on the natural-law 
theory of corporations]. 

194. See, more especially, n, c. 7, §89, c. 8, §§95-9, c. 12, § 145. 

195. it, c. 8, §96. 

196. n, c. 8, §§97-9 : without a provision to that effect, the original con- 
tract would not achieve its aim of ending the state of nature; it would not 
produce at all, or would only produce for a brief space, a society with the 
qualities of a ‘ body incorporated ’ : it would thus be without significance, and 
not a real contract at all. 

197. 1, c. 6: d I’inslant, an lieu de la personne particuliire de chaque coni) actant) 
cet acte d’ association produit an corps moral et collectif compost d’autant de membtes 
que Vassemblie a de voix, lequel regoit de ce mime action son mitt, son moi commun, sa 
vie et sa volonti. [The reader will readily note, in this passage as elsewhere 
in the Control Social, how much Rousseau is indebted to the writers of the 
School of Natural Law alike for his thought and his vocabulary. His personne 
particulUre is the usual persona singular is: his corps moral et collectrf is the corpus 
morale collectivum. We may almost say that the vogue of Rousseau depends on 
the fact that a great master of style gave to the world of letteis, and the 
general reader, a system of thought which had hitherto been expressed 
mainly in Latin, and written by lawyers for lawyers.] 

See in addition 11, c. 2, on the indivisibility of sovereignty which issues 
from the unity of the corps social', II, c. 4, on the nature of sovereignty as an 
absolute power which the social body necessarily possesses over its members, 
just as the individual has un pouvoir absolusur ses membres', and in, cc. 10-1 1, 
on the sickness, age and death to which corps politiques are subject in the same 
way as the physical bodies of men, and on the art of prolonging their exist- 
ence ( le corps politique, aussi bien que le corps de I’homme, commence d mourir dts sa 
naissance, et porte en lui-mtme les causes de sa destruction) . [On the birth and death 
of ‘moral bodies’ cf. supra, nn. 174 and 179.] 

198. Cf. 1, c. 6, where Rousseau explains that the personne publique, which 
is constituted by the union of all other persons, is called Rtpublique or corps 
politique, but that it is also termed by its members (1) iZtal, when it is passive, 
(2) Souverain, when it is active, and (3) Puissance, when it is compared with 
similai bodies outside. Cf. also 1, c. 7, where he speaks of a personne morale, or 
tire de raison, which in regard to foreign bodies is un tire simple, un indiaidu, and 
in regard to its subjects is le Souverain". n, c. 1, where ho speaks of tin ttre 
collectif ; and 11, c. 4, where a personne morale is made the ‘Subject ’ of political 
authority. 

199. u, c. 3: II y a souvent bien de la difftmee enite la oolontt de tous et la 
volonti gtntrale ; celle-ci ne regarde qu’d I’intirit commun, l’ autre regarde a I’inttrtt 
print et n’est qu’une somme de volontts particulitres: mars 6tez de ces mimes volontts 
les plus et les moins qui s’entredtlruisent, reste pour somme des dijftrences la volontt 
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gene, rah. fit is interesting to compare Rousseau, on this fundamental matter, 
with Pufendorf: see nn. 131, 132, 136. There is of course a difference; but 
Pufendorf is the rock from which Rousseau hewed.] 

200. iv, c. 2, where we also find an argument to prove that liberty is not Rousseau on 
destroyed by this agreement to respect majoiity-decisions. It is my own will majoiity- 
that the volonte gdnirale should be law: if I am out-voted, that shows that my decisions 
view about the volontd generals was mistaken. I really willed what is now 

shown to be the volonte gdndrale, and I did not really will what is now shown 
to be only my volonte particulihre. Gf. also n, c. 2 n. 

201. It is presumably always directed to what is right and beneficial: it On the quality 
is incorruptible, simple and clear, without subtleties, and attained with little of general will 
if any debate. It will not, and cannot, decree anything contrary to equality 

and justice: no guarantees are needed against it; and all that is required is 
the prevention of any deception. Gf. 1, c. 7; n, cc. 3-4, iv, c. 1. 

202. 1, c. 6 : it I'igard des associes, ils prennent collectwement le nom du peuple, et 
s'appellent en particuher Citcyens, comme participans & I'autontd souveraine, et Sujets 
comme soumis awe lois de I’Etat. 

208. It follows that the size of the State diminishes liberty. With 10,000 
citizens, each has one ten-thousandth part of sovereign power ‘ for his share ’ : 
with 100,000, only one hundred-thousandth part; but in both cases each is 
soumis tout entier. Gf. in, c. 1. 

204. 1, c. 7; each pledges himself by the social contract sous un double 
rapport: comme membre du Souverain envers les particuliers, et comme membre de 
I'Etat envers le Souverain , a contract thus made avec lui-mime is possible, be- 
cause each contracts envers un tout dont on fait partie. Gf. n, c. 4. 

205. 1, c. 7; n, <jc. 1-2; m, c. 16. 

206. But the Sovereign can never incur such obligations towards a third 
party as contravene the act on winch its own existence depends: 1, c. 7. 

207. The reason why the Sovereign can never bind itself as a whole to His Sovereign 
its members is this (1, c. 7) : the body politic, being only able to view itself can never bind 
always under one and the same rapport, would by contracting with one of its itself to its 
own members be dans le cas d’un particulier contractant avec soi-mime [i.e. since subjects 

the sovereign is, and must always regard itself as being, identical with its 
members, it cannot contract with what is itself, any more than an individual 
can contract with himself. But the original contract of society is apparently 
an exception to this rule; cf. n. 204 supra.] 

208. m, c. 12-14. Any formal exclusion of a single citizen annuls the 
general will (11, c. 2 n.). 

209. Gf. hi, cc.‘i4, 18 :cf. also the argument, in m,c. 1 1 , that the sovereign Xesterday’s 
will of yesterday does not bind that of to-day {la lot d'hier n’ oblige pas au- will not 
jourd’hui), and therefore the validity of [past] laws depends on the presump- binding to-day 
tion that the sovereign is always confirming them tacitly by not revoking 

them.-* 

210. in, c. 12 : the sovereign can only act quand le peuple est assembld. 

211. Cf. 11, c. 1 : le Souverain qui n'est qu'un dtre collectif ne peut Ure represents Rousseau on 
que par lui-meme. Cf. also in, c. 15 : sovereignty can no more be represented representation 
than it can be alienated, because though power can be transferred to others, 

* Cf. Paine’s Rights of Man, where the same idea is applied to each generation: 

‘Alt ho’ laws made in one generation often continue in force through succeeding 
generations, yet . . . they continue to derive their force from the consent of the living 
. . . and the non-repealing passes for consent’. 
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will cannot be: elected deputies of the people cannot be representatives, but 
only commissaries or delegates. What le Peuple en pet some does not enact is 
not law; the people which is ‘represented’ is no longer free, and no longer 
a people. 

The ‘ organic ’ 212. Although the legislative power is compared to the heart of the body 

metaphor in politic, and the executive to its biain, and the importance of both for political 
Rousseau life is measuied by that compaiison (m, c. 1 1), this solitary reference to the 
analogy of the oiganism remains without influence on Rousseau’s general 
interpretation of Group-personality. [But cf. also note 197 supra.] 
Rousseau's 213. in, cc. 1-5, 16-17. The gouvcrnemenl is un corps intermediate between 

view of the Sovereign and the members of the State : it is un tout subalteme dans le tout ; 

‘Govern- it is a new personae morale dans lapersonne publique. Since its province is simply 

ment’ the execution of the sovereign will, and since, in its capacity of mmistre du 

Souverain, it holds a commission which can be limited at will and is always 
subject to recall, the ‘government’ has no will of its own, but has merely me 
me emprunUe et subordonnie. None the less it requires, if it is to fulfil its object, 
a unity of its own and its own special qualifications, and it therefore de- 
velops, in virtue of the authority with which it is vested, une vie rielle , un moi 
particulier, me sensibilitd commune d ses membres, me force et une volonU propre, qui 
tend a la conservation. It is thus, in small, ce que le corps politique qm le renferme 
est en grand , There are different ways in which it may be constituted, but it 
is always a Whole with a definite totality of power, part of which it employs 
in order to keep its own members in co-operation, while it retains the rest 
for the purpose of acting upon the whole people. Three wills meet in this 
government — the individual wills of its component members; the common 
will of them all; and the general will of the whole State — but in a perfect 
condition of things the fust of these would be non-existent, and the second 
would only be the expression of the third. 

It is a 214. In in, c. 1, Rousseau terms the ‘person’ of the government a per- 

oollective some morale et collective , mie par la force des lots et dipositaire dans I’&at de la 

person puissance executive. Its essential difference from the sovereign ‘person’, he 

holds, consists in the fact that it only exists in virtue of the Sovereign, and 
not, like the Sovereign, per se. Asa. whole, it is called the ‘Prince’ ; and its 
members, who may be collective persons themselves in their turn,* arc called 
‘magistrates’. In a monarchy, however, the government (according to m, 
c. 6) is identical with a ‘personne naturelle ’ : toute au contraire des autres adminis- 
trations, oil un dire collectif reprisente un indimdu, dans celle-ci un individu reprdsente 
un itre collectif. 

215. Filangieri (1, cc. 1 and 11; vir, c. 53) follows Rousseau’s theory 
entirely. 

Sieyls 216. Gf. Siey&s, 1, pp. sosqq., 129, 144 (‘a political society cannot be 

generally anything but the associated members of such society when taken together ’), 

follows 167, 445sqq.; II, pp. igssqq. 

Rousseau 217. Gf. 1, p. 129: the common will is a unity, but its essential elements 

are the wills of individuals; only they are no longer isolated. Cf. also 1, 
p. 145, where it is said that ‘the will of the individual is the only element in 
the social will ’ ; and 1, p. 1 67, where the will of the Nation is said to be ‘ the 
result of the will of the individual, because the nation is a sum of individuals ’, 
and where it is argued accordingly that this will can never be mediated or 
* I.e. a ‘college’ of magistrates, which, as such, is a collective person, may be 
one of the parts of government. 
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expressed by estates or corporations, but only by heads [i.e. by direct in- 
dividual suffrage], on the basis of a general unity and equality. Similarly 
Sieyfes remarks (r, p. 207) that the common will of a social group ‘must 
naturally be the general sum of the wills ofallindividuals’ ; cf. alsopp. 43 1 sqq. 

218. Gf. 1, pp. 144-5, *67, 207-8. for the future, he argues, we must 
ascribe the quality of a general will to the will of a majority: this is based on 
the fact that each submits himself freely in advance, with a reservation of the 
right to emigrate [if he disagrees with the majority-will] : his staying in the 
country is a tacit confirmation of the obligation he originally assumed; and 
thus the common will always continues to be the sum of individual wills. 

219 . For Sieyfes’ views on representation see r, pp. 68sqq., 129-30 (where But Sieyh 
he speaks of government conducted by proxy, and of the representative will admits 

of an assembly of deputies, in which the common will is, as it were, in com- representatioi 
mission); 134, I4gsqq., 195 sqq., 2o8sqq. (where deputies are described as 
representatives, with a general mandate, which remains none the less at the 
free disposal of those who gave it, and is thus revocable as well as limited, 
so that the decision of the representatives is ‘the product of the generality 
of the wills of all individuals’); 375sqq., 38ssqq., n, pp. _275sqq. and 
372-4 (where it is argued that everything in the social state is a matter of 
representation, and that men increase their liberty when they allow them- 
selves to be represented in as many ways as possible, just as they diminish 
it when they accumulate a number of different representative capacities in 
one person) . 

220. Gf. 11, pp. 371 sqq. : there is, essentially, only one political authority, 
but there are different forms of representation based on different mandates. 

221. This is the case with Scheidemantel, the Schlozers (father and son) , 
and Hoffbaucr; cf. pp. 126-7 supra, and nn. 183 and 186-90 to this 
section. 

222. Cf. Fichte’s Naturrecht, 11, pp. 19-2 1 {Works, m, pp. 204-6) : it is only Fichte and 
‘hypothetically’ that the individual is also a subject, for he only becomes Rousseau 
such if he fails to fulfil his duties. Cf, also Works, vn, pp. 153 sqq. 

223. See, for all this, the Naturrecht, n, pp. 15-18 (fforfa,m,pp. 202-4) : cf. 
also 11, pp. 23-4 {Works, in, pp. 207-8). 

224. Naturrecht, II, pp. 17, 19, 23-4, 34sqq. {Works, m, pp. 203, 204, 

207-8, 2i5sqq.). In the later Rechtslekre {Posthumous Works, 11, pp. 495 an d 
632) he still holds that the whole is only die ‘totality of the members’, and 
that there can be nothing in the whole which does not exist in a part. 

225. Thus he remarks that ‘physical, or mystical, persons’ may either of Fichte on 
them exercise public authority, but he proceeds to explain a ‘mystical moral person. 
person’ as being the majority at any given time, and therefore as ‘frequently 

also a variable person’; Naturrecht, 1, pp. 191 and 195 (Works, m, pp. 159 
and 161). Again, arguing that marriage is a natural and moral society, he 
counts husband and wife as ‘one person’, and he draws the conclusion that, 
within the household, there is complete community of property, though ex- 
ternally the one ‘juridical person’ is represented by the husband alone, who 
can act for his wife along with himself: similarly a married couple, as one 
juridical person, has only one vote, which is given by the man, though his 
wife may also give it on his behalf in the popular assembly if he be prevented 
from doing so ; but unmarried and independent women have their own right 
to vote ( Naturrecht , n, pp. i58sqq. and 2i3sqq. = Works, m, pp. 304sqq. and 
3 43 sqq.). Gf. also n, p, 1 = Works, in, p. 191. 
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226. Naturrecht, n, p. 250 = Works, m, p. 371 : RcchisUhre, p. 638. 

227. Naturrecht, 1, pp. i22sqq. and i8osqq. = Works, 111, pp 102 sqq. and 
I50sqq.: Rechtslehre, pp. 507sqq. and 627sqq. No account can be given 
here of the subtle chain of deduction by which Fichte attempts, m his 
Natunecht, to solve ‘by a strict method’ the problem ‘of finding a will such 
that it is simply impossible for it to be other than the common will, or, in 
other words, a will in which private will and common will are synthetically 
united’; nor can wc attempt to describe the modifications in the solution 
of this problem which are introduced in the Rechtslehie. 

Fichte on 228. Naturrecht, Introduction, ill, and vol. 1, pp. 198, 2i7sqq., 225 sqq. 

the majority- = Works, in, pp. 16, 164, I78sqq., x84sqq. Absolute unanimity is needed 
pi tnciple not only for the political contract, but also for every alteration of a ‘ constitu- 
tion based on Right and Reason’ (though any person may take in hand the 
transformation of a constitution which is not based on Right into one which 
is) : relative unanimity is sufficient for the election of individual magistrates, 
and also for decisions of the people in regard to a magistracy or Ephorate 
which has offended against Right, i.e. a very considerable majority (say seven- 
eighths) may exclude dissentients from [participating in the action of] the 
State on such issues. 

229. Naturrecht, 1, pp. i79sqq., 196, aotsqq., 206, 210-16, 222sqq. 
■» Works, m, pp. isosqq., 163, i66sqq., 170, 173-7, x82sqq.; see also 
Works, iv, pp. 238sqq. For the exercise of its sovereignty the People must 
assemble as the ‘community’, though in great States it need not assemble 
in one place, but may gather ‘here and there in really considerable bodies'. 
Fichte on 230. Naturrecht, i, pp. 179 sqq. and xg2sqq. = Works, in, pp.tsosqq. and 

representation 160 sqq. In ordei that the common will, which shows itself primarily in 
and on the unanimous will of all, may always remain a really common will, the 

‘ Ephors ’ exercise of public authority must be transferred to one or more persons (the 

Executive), and this transference involves in its turn the appointment of 
representatives of the people to watch the Executive (the Ephorate, or body 
of ‘overseers’). The reason which Fichte gives is significant: since both the 
law-breakers and the injured persons, who represent private wills, aie 
simultaneously also members of the community, it follows that the com- 
munity [if it attempted to deal with the conflict, instead of leaving it to its 
representatives] would be both judge and party to the suit in the case at 
issue between the two sides. [We may note that Fichte’s ‘ Ephorate ’ has an 
ancestry: it goes back through Althusius to Calvin, cf. supra p. 248. J 
The People 281. Naturrecht, x, pp. 192,204-9,224= Works, in, pp. 160, 169-73, 183: 
always finally thus he speaks of the responsibility not only of the government, but also of 
Sovereign the ephorate ; of the final decision of the community , of the right of revolution 

in the last resort; and of the total cancellation, by (he community’s immedi- 
ate declaration of its will, of any assumption seeming to suggest the expression 
of that will by those who arc really its executors. 

232. Naturrecht, r, pp. 213-15 = Works, in, pp. 175-7. 

238. Such an organic conception appeals in the Gnmdziige des gegen- 
wdrtigen Zeitalters (Works, vir, pp. i44sqq.), the Reden an die deutschen Nation 
(ibid, pp, 38osqq.), and the Staatslehre (ibid, rv, pp. 4ogsqq. and 4igsqq.). 

234. In particular, he never attains any conception of the State’s 
personality. 

235. See Kant’s Metaphysik der Sitten, Works, vii, pp. 1 and 20. 

236. Works, vn, pp. 120-3 and 142-6. 
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237. Works, vii, pp. 16 1 and 165, and the essay Z um ewigen Frieden, vi, 
pp. 405 sqq. Kant derives the whole of international law from the axiom 
that Stales stand to one another in the position of ‘moral persons’ in the 
state of nature — subject, however, to an obligation of Right that they should 
enter into a system of legal relations. Arguing that it is wrong to abolish the 
existence of the State as a moral person, and to turn it instead into a mere 
‘thing’, he deduces from that aigument the illegality of airangements by 
which one State can acquire another, as if it were a thing, through inheti- 
tance, purchase, exchange or donation, or by which ‘States can marry 
one another’, as has hitherto been the usage in Europe [cf. lu, felix Austria, 
nube ] . 

238. The three powers are ‘the united common will expressed m three 
persons’ [Works, vii, p. 13 1): they are ‘co-ordinated’ with one another ‘as 
so many moral persons’; but at the same time they aie also ‘ subordinated’, 
under a system by which each of them, ‘while commanding in the capacity 
of a separate person, issues its commands under the limits imposed by the will 
of a person who is superior’ (ibid, vn, p. 134). The supreme Head of the 
State can be either ‘a physical or a moral person’ (ibid, vi, p. 323; vn, 
p. 134) : the high court of justice is ‘a moral person’ (ibid, vn, pp. 25 and 
97) : People and Sovereign, ‘legally considered, are. . .always two separate 
moral persons’ (vn, p. 138). 

239. Kant often opposes the ‘State’, in the sense of the Ruler, to the 
‘people’ (e.g. vi, pp. 418 and 421); but, conversely, he often defines the 
‘State’ as ‘a union of a multitude of men under rules of law’ (vn, p. 131), 
and he thus identifies it with the ‘People’ (vn, p. 133). 

240. Works, vr, pp. 327sqq., vn, pp. 131 and 133. Thepeople becomes a 
State when omnes ut singuli surrender their external freedom, in order to 
receive it back again at once utmiversi , ‘as parts of a common existence, i.e. 
of the people regarded as a State’; all now decide about all, and therefore 
each about himself; and since no man can do wrong to himself, this is the 
origin, and the only origin, of binding law. 

241 . Works, vi, pp. 327-8 and 416-20, vn, pp. 54, 62-3, 66-7, 106, 13 1-2. 
Kant always speaks of the ‘will of the whole people’, ‘the agreement of all’, 
‘the united will of a whole people’, ‘a collectively general (or common) will 
vested with power’, ‘the united will of all’, ‘the consentient and united wills 
of all’, etc. In doing so, however, he limits the right to join in expressing 
this will to those who have the right to vote — a class which docs not include 
those who work for wages — though he admits the principle of equal voting 
by heads within this class (vr, pp. 327-8). 

242. Works, vi, pp. 328-9 ; cf. pp. 33 1 and 336, where the Supreme Head 
of the Stale appears as the ‘representative’ or ‘agent’ of the sovereign 
power, and where it is argued accordingly that ‘his will gives commands 
to his subjects, as citizens, only because he represents the general will’. 

243. Cf. vir, pp. 36-7, where Kant, arguing that the theory of law, like 
that of morals, is a theory of duties, contends that man can and must be 
considered, from the standpoint of such theory, ‘in the light of his attribute 
of possessing capacity for freedom — a capacity which is wholly supra-sensual 
. — and therefore in the light of his pure human character, as a personality 
independent of physical determination, in contradistinction to himself in 
his other character of a being affected by such determination, i.e. a member 
of the human species [homo phamomenon). ’ See also p. 153, n. E, where Kant 
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explains that a subject who is undergoing a penalty is, as such, a different 
person from the ‘co-legislator 5 who enacts the penal law. ‘When I pass a 
penal law against myself as a law-breaker, what happens is that the pure law- 
giving Reason m me (the homo nonmenon ) subjects me to that law as one cap- 
able of breaking it, and theiefore as another person (the homo phaenomenon) , at 
the same time that it subjects all the other members of the civic association’. 
Gp. the consequences derived from this distinction [of noumenal and pheno- 
menal man] in the Tugendlehre (pp. i95sqq , 22a, 241 sqq., 244sqq.), where 
they are made to include (x) the possibility of a duty which one must enforce 
upon oneself, (2) the absolute value of persons, as ends in themselves, and 
never means to ends outside themselves, and (3) the possibility of being one’s 
own court of law. 

244. Gf Works, vi, pp. 32gsqq., vn, pp. 158-9 and especially p. 173. 
The survival 2 43. We find such analogies with the organism drawn by a number of 
of the writers. Spinoza (cf. Tract, pol c. 2, § 15, c. 3, §§ 1, 2, 5, and Eth. iv, prop. 18 

‘ organic ’ schol.) generally describes the civitas as unum corpus with una mens. Pufendorf 
metaphor ( J . rt. et g. vm, c. 12, §7) expounds a theory of the ‘three species of bodies’ 

(natural, artificial and moral) ; and ascribing to the moral species a unity 
which is produced by a vinculum morale, and remains constant through all the 
changes in its composition, he concludes that the State, as an example of 
the moral species, est res quaedam mica et continens, animalts instar. Hertius, in 
the De modo const, sect. 1, §§2-3, speaks of una quasi persona, seu unum corpus, 
which lemains identical thiough all changes and preserves permanent attri- 
butes, and of an anima in cor pore, existing in virtue of an impenum ; cf. his An- 
notations to Pufendorf’s Jus nat. et gent 1, c. 1, §3 n. 4 — quamquam negari queat 
entium maralium et naturalium magnam interdum esse smilitudmem, e g: corporis 
humani et civitatis, quae etiam corpus vocatur et animam sive vitam habere dicitur (see 
also p. 122 supra). Analogies with the organism are also drawn by Gund- 
ling, De unit), delmq. §§6-8; Schmier, 1, c. 3, no. 66; J. H. Boehmer, P. spec, 
h c. 2, §§i-2 ( corpus morale , and unus spmius ); Achenwall, n. 180 to this 
section. Note also the elaboration of the analogy with the various limbs and 
organs of the natural body by Knichen (Opus. pol. 1, c. 6, th. 1 1, where head, 
eyes, tongue, ears, hair, arms, feet, joints, heart and neck are found for the 
corpus mysticum ad corporis vm verique modum concimatum, and reference is made 
to the similar, if in some respects different, jeux d’ esprit of Guevara, Facius 
and Hobbes). 

246. Cf. supra, nn, 195, 197 and 224 to this section. 

The idea 247. This idea [of an artificial imitation of the living organism] appears 

of the in Spinoza, loc. cit. We also find it in Pufendorf, who expiessly commends 

mechanism the analogy with homo artificialis (n. 144 to this section), and argues (J. n. et 

g. vm, c. 12, §7) in favour of the permanent unity of the ‘moral body’ from 
the axiom laid down by Hobbes in his Philosophia prima, c, 2, §7, that si rei 
alicui propter formam talem, quae sit principium motus, nomen inditum sit, manente 
eopnncipio idem est individuum. The idea also appears in Hertius (supra, n. 148 
and n. 160 to this section), in Gundling (n. 163 to this section), and other 
writeis; cf. also Horn, supra p. 1 15. 

248. Cf. supra, pp. 128-130 and 131-4. Rousseau even describes the 
governing body, in so many words, as a corps artificiel which is created by 
another corps artificiel , in, c. 1 . 

249. We thus find the analogy of the oiganism entirely absent from the 
writings of Thomasius, Wolff, Daries, Nettelbladt, the Schlozers (father and 
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son), HofTbauer, W. von Humboldt and Kant. Mercier de la Riviere ex- 
plicitly says that a nation is not a corps unique, and that it has no single will ; 
ce qu' on appelle une nation en corps n’est done jamais qu'une nation rassembUe dans 
m mime lieu, oh chacun apporle ses opinions persormelles, ses pretentions arbitraires et 
la feme resolution de lesfaire prdvaloir. A majority is never more than a * collec- 
tion of interests’ and a variable ‘result of egoisms’; and unanimity is im- 
possible (c. 18). 

250. A. L. von Schlozer says (p. 3) that ‘the most instructive way of The State 
dealing with the theory of the State is to treat the State as an artificial a machine 
machine, entirely composed of assembled parts, which has to operate for a 
definite end’; cf. pp. 99, 157. Kant similarly speaks of the ‘mechanism’ 

or the ‘machine-like character’ of the constitution of the State, and describes 
the State as ‘the mechanical product of the union of the people by coercive 
laws’ (Works, vn, pp. 157-8). Siey£s, though he does not wholly succeed 
in avoiding the comparison with a body (1, pp. 283 sqq. and 445 sqq.), bases 
the State entirely on ‘the mechanics of social art’ which reason provides (1, 
pp. 128, i95sqq., 2i7sqq. ; n, p. 370). [Tom Paine, would-be engineer and 
bridge-builder, similarly uses mechanical analogies in his Common Sense of 
1776' e.g. ‘ as the greater weight will always carry up the less, and as all the 
wheels of a machine are put in motion by one, it only remains to know which 
power in the constitution has the most weight; for that will govern’.] 

251. We find this [failure to face the problem of Group-personality] in Failure to 
Praschius, Placcius, Alberti, Filmer and other anti-individualist thinkers, face the 

It is also to be found in Justi. It is true that he emphasises strongly the problem cf 
organic nature of the ‘moral body’, arguing that the commonwealth is ‘a Group- 
single indivisible body, which has the closest connection in all its parts ’, and personality 
seeking to prove, by this argument, the necessity of a single group-authority 
controlled by a rational will, the existence of a system of mutual interaction 
by which all the parts affect one another and the whole, and the pernicious 
results of any superfluous part which contributes nothing to the general 
system. But he has nothing whatever to say about the personality of the 
State or the people (cf. his Natur und Wesen, §§23-6, 28, 45-50, and his 
Grundrisz, §§ 1 5> 23sqq., 29sqq.). 

252. Mevius for example, though he makes it the object of political 
association ut una velut persona sit , cui una mens, unus sensus, una voluntas et 
anima inter multos velut una atque eadem, makes the unity of this person depend 
for its existence entirely on die submission of all other wills to the will of a 
representative Ruler (see n. 125 to this section). In the same way S. de Cocceji 
will only recognise a representative and collective unity of [group-] persons,* 
notwithstanding the fact that he extends the conception of the social body, 
with authority over its members, until it is made to embrace the StaLe, the 
Corporation, the [College of] Magistrates and the Family. The result is that 
all these bodies remain for him corpora artijicialia seu mysiica, except that the 
Family is magis naturals than the rest. Cf. his Nov. Syst. §§199, 205, 280-1. 

253. Leibniz argues ( Nova methodus, §16) that the legal ‘Subject’ (the Leibniz’s 
subjectum of a ‘moral quality’ which may be either a right or an obligation) theory of 
can be either a persona or a res. Defining the former as a substantia rationahs, associations 
he then distinguishes between personae naturales (Deus, angelus, homo) and 

* I.e. they are ‘one’ in virtue of being ‘represented’ by a single agent, or ‘one’ 
in the sense of being a collective aggregate of wills, but not ‘one’ inherently and 
in themselves. 



Gierke's Notes 


No real idea 
of Group- 
personality 
in the 
eighteenth 
century 


332 

persona civilis ( collegium , quod quia habel unam voluntatem certo signo dignoscibilem — 
e.g. ex pluralitate votoium, sorte, etc. — ideo obligate et obligati potest ). He regards 
a res as the ‘Subject’ of rights and duties when e.g. property is left to an 
qfficium, or an qfficium is made responsible for some act, and generally in any 
case of jus reale. 

He describes a petsona civilis seu moralis, in so many words, as a persona ficla, 
brought into existence ad instar natuialis by an artificial union of wills, and 
to be regarded, in the last resort, as an aggregate or collection of rights. 
In jure reipublicae persona ejus cimhs seu moralis contmelur; nam omnes personae 
cioiles seu fwtae corporum, collegiorum , umversitatum in aggregations jurium con- 
sistunt (Spec. dem. pol. prop. 1 , p. 525) : persona civilis omnium jurium collectio 
est (ibid, prop 57, p. 585); cf. also the Introduction to Cod. gent, dipl, 1, §22, 
p. 306, and Caesar. -Furst. c. 1 r. He regards the person of the State as identical 
with that of the Ruler; and he makes it accordingly a persona naturalis in a 
monarchy, but a persona cimhs in a republic (Introduction to Cod. gent. dipl. 
loc. cit.; Caesar.-Fiirst., loc. cit. ; Spec. dem. pol. prop. 1, 12, 57). In inter- 
national law, therefore, both ‘natural’ and ‘civil’ persons are in his view 
‘Subjects’ of rights (Introduction to Cod. gent dipl. loc. cit.); but he argues 
that if friendship is nowadays rare inter principes (Spec. dem. pol. prop. 41, 
p. 560), neither friendship nor enmity is possible inter Respublicas. Such 
feelings arise ex ammo , and animus non msi personarum naturalium est, civilium 
nullus ; and [while the ‘civil person’ of a republic thus cannot have friend- 
ship or enmity with another State, because it has no animus, neither can the 
‘natural persons’, or individuals, who constitute such a corporate person, 
because these] natural persons and their ammi are in a state of perpetual 
flux (ibid. prop. 42, p. 561). 

For a critique of the view recently advanced by C. Ruck (Die Leibmzsche 
Staatslehre, Tubingen, 1909)— that Leibniz understood the personality of the 
State in our modern sense, and created the legal notion of ‘organ’ to express 
the relation of the Ruler to that peisonality — see the author’s review in the 
Deutsche Literaturzeitung of 1910, pp. 566-8. 

234. Any such legal conception of Group-personality is not to be found in 
Montesquieu, Vico or Ferguson. Frederick the Great has some elements of 
the conception: on the one hand, he represents the State as an animate body 
with limbs and organs, and explains its birth, its maladies, its death, and the 
peculiarities of its nature, by means of a comparison with the individual man 
(Antimach. cc. 3, 9, 12, 20 ; Considerations, m his Works, vm, 24; Essai sur les 
formes, ibid, ix, 1 97sqq.) : on the other hand, he regards the Ruler as only [an 
‘organ’, or] le premier seroiteur et premier magistrat de l’ flat (Antimach. c. 1; 
Memoir es, in his Works, r, 123; last Testament, ibid, vi, 215; Essay, ibid, ix, 
I 97li but in spite of these two complementary ideas he never attains to any 
clear expression of State-personality. 

Justus Moser knows nothing of any ‘person’ of the State (Patriot. Phant. 
1, no. 62) : he even disputes the right of a nation to give itself freely a new 
constitution, on the ground that it is ‘not a single being in itself’, but is 
composed of two classes which, if either is united internally, are only con- 
nected together in their relations with one another as separate parties to a 
contract (Misc. Writings, 1, pp. 335sqq.). 

Herder again— however vigorously he may champion the idea of develop- 
ment; however resolutely he may insist on regarding the life of a people as 
the common life of an organism; however frequently he may speak of a 
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national spirit and a national character — none the less fails to transcend a 
mechanical conception of monarchical institutions when he seeks to analyse 
actual States (Idem, rx, c. 4, xix, c. 6). While he traces ‘the first breath of a 
common existence 1 in the constitutions of towns, guilds and universities, he 
never carries his account of the ‘body politic 1 to the point where he reaches 
the conception of an immanent Group-personality (ibid, xx, c. 5). 


§17. THE NATURAL-LAW THEORY OE THE STATE 

1. Cf. Huber, x, c. 1, §§12-23; Hert, 1, 1, pp. isqq.; J. H. Boehmer, Universal 
P. gen. c. 3, §§nsqq.; Schmier, Jus publ. umv., Dies, praeambula ; Daries, public lai 
P. spec . §§654 sqq.; Achenwall, n, §§85-7; Heincke, Proleg. c. 1, § 10. By all 

these writeisjur publicum universale is identified with jus publicum naturale , or 
with a part otjus sociale naturale-, and the distinction drawn between public 
law and political theory is explained as consisting in the fact that the State 
is considered in the former rations justi, and in the latter rations utilis. J. H. 

Boehmer was the first to compose a separate compendium of jus publicum, 
universale [or, as French writers express it to-day, ’droit constiluhonnel 
comparP] under that title. 

2. At first we find no distinction drawn, by those who are engaged in Attacks 0/ 
attacking the older doctrines, between the pure theory of the sovereignty the theory 
of the people and the theory [of the co-existence] of majestas realis and per- 'double 
sonalis : cf. Micraelius, 1, c. 10, §§i2sqq. and qu. 7, pp. ii2sqq.; Cellarius, majesty' 
c. 9, §§ 18-25; Felwinger, De maj. §§22 and 41 ; Huber, 1, 2, c. 3, §24, 1, 3, 

c. 1, §§11-20; Pufendorf, J . n. etg. vu, c. 2, §14, c. 6, §4, and De off. hom. et 
civ. n, c. 9 ; Thomasius, Instil, jur. div. ni, c. 6, § 1 2 1 ; J. H. Boehmer, P. spec. 1, 
c. 4, §22 n. 1 and in, c. 2, §5, n. x; Schmier, 11, c. 1, s. 2, §1, nos. 48sqq. 

Gradually, however, both of these theories [that of popular sovereignty 
and that of ‘double majesty 1 ] were lumped together, and any conception 
of majestas realis was stigmatized as a product of ‘monarchomachism 1 . 

Horn [who wrote about 1660] is already condemning ‘real majesty 1 as a 
monstrum and fabulosus foetus: indeed he even declares the theoiy of ‘real 
majesty 1 a criminal theory, and expresses a pious wish for the execution of 
its advocates, adding that, if they live in a neighbouring ‘plebeian’ State, 
a request addressed to that State for their execution would be warranted by 
international law (11, c. 10, §§11-15). See in addition Ziegler, 1, c. 1, §§44sqq.; 

Boeder, 11, c. 1, pp. 93-8 (where the theory of real majesty is said to be a 
theory of regicidae)-, Becmann, c. 12, §11; Hert, Opusc 1, 1, pp. 307-19; 

Kestner, c. 7, §9; Stryck, Dus. xiv, no. 7, c. 2, no. 54, Gundhng, Jus nat. 
c. 38, §22 (such theories are inventa otiosi ingenn) ; Alberti, c. 14, §3; Heinec- 
cius, Piaelec. 1, c. 3, §§8-g and Elem. jur. nat. n, §§i30sqq.; Rachelius, 1, tit. 

32, §2 (the theoiy is summa permcies); Heincke, 1, c. 2, §15, c. 3, §4; Kreitt- 
mayr, § 5 ; Scheidemantel, 1, pp. 1 1 1 sqq. (where even the theory of Rousseau 
is described as a theory which makes ‘real’ majesty exist by the side of ‘per- 
sonal 1 , and is controverted accordingly). 
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3. Thus Becmann writes (c. 12, §7) : subjectum majestatis est turn Respublica 
seu persona moralis quam Respublica tnduil, turn personae singulars quae moralem 
istam repraesentant. But what he understands by Respublica is no more than 
universi or omnes simul ; and he proceeds to assume a system under which this 
collective body is repiesented by the Imperans so perfectly that neither is 
superior or suboidinate to the other, but the one stands to the other in the 
same i elation as an object does to its reflection in the mirror. Gf. also 
Treuer, on PufendorfiDe off. horn, et civ. 11, c. 7, §9 (respublica perpeluum majestatis 
subjectum manei) ; Rachelius, 1, tit. 32, §2; Mullerus, 1, c. 7, §65. 

4. Schmier, for example, holds that it is possible to follow Grotius in 
assuming both a subjectum commune and a subjectum proprium, provided that the 
distinction be interpreted as it is by Boeder and van der Muhlen in their 
notes to Grotius — i.e. provided that it be understood to refer merely to the 
inseparable connection of majesty with the corpus reipublicae riteformatum and 
the possible reversion of that majesty to the people (n, c. 3, s. 1 , § 1 ) . Kulpis 
(in his Exerc. ad Grotium, 11, §6 n.) and Hert (p. 298, § 12) take a similar line. 
Ickstatt interprets the subjectum commune of Grotius as signifying merely the 
original sovereignty of the people, and he therefore prefers to substitute the 
terms subjectum constitutivum and activum [for subjectum commune and proprium ] 5 
cf. Opusc. n, no. 1, c 1, §12. 

5. Cf. Horn, n, c. 1 1, § 1 ; Pufendorf, J. n. etg vn, c. 6, §4, De off. horn, et 
civ. n, c. 9; Kestner, c. 7, §9; Boeclei, Instil, n, c. 1; Alberti, c. 14, §3; 
Stiyck, Biss. XIV, no. 7, c. 2, no. 55; Heincke, 1, c. 2, § 15, c. 3, §4. 

6. Gf. supra, pp. 111 and 115-6, see also, for answers to Horn’s theory, 
Huber (1, 3, c. a, §§7-9) and Pufendorf (J. n. etg. vn, c. 5, §5, Be off. horn, et 
civ. 11, c. 8, §4). 

7. See Spinoza, Tract, theol.-pol. c. 16, Tract, pol. c. 6sqq.; Micraelius, 1, 
cc. 10, 13-15; Huber, 1, 3, c 2, i, 7, c. 1 ; Pufendoif, J. n. etg vii, c. 5, De off. 
horn, et civ. n, c. 8; Leibniz, Spec. pol. dem. prop . 16—18; Hert, Opusc. 1, 1, 
pp. 3igsqq.; Titius, vn, c. 7, §§17-28; Bossuet, 11, art. 1; J. H. Boehmer, 
P. spec. 1, c. 3, §13, c. 4, §§29-34; Schmier, 1, c. 3; Heineccius, H, §§n6sqq.; 
Wolff, Instit. §§990sqq., Jus nat. vm, §§i3isqq.; Daries, §§ 747 sqq. ; Nettel- 
bladt, §§1133, 1 1 53 sqq.; Achenwall, n, §§149 sqq.; Scheidemantel, 1, 
PP- 39~4°; Hoffbauer, pp. 206 and agssqq.; A. L. von Schlozer, pp. 75 sqq. 
and 95, §2. The last of these writers states : ‘the Ruler is the Ruler, the de- 
pository of the common will, be he one, or some, or many: crown, sceptre 
and throne are essentialia in Schaffhausen and in Stamboul This principle 
‘ overturns once and for all the insolence of the single ruler, and awakens the 
democrat from his dreams of liberty 1 [i.e. it shows to the one that he is but 
a depository, who has received his authority as a deposilum — ‘a thing for 
custody, to be redelivered on demand —as it shows to the other that even 
in the democracy of his dreams there cannot be absolute liberty, without 
any sceptre or throne, since while there is a society with a common will man 
cannot be, as Shelley dreamed, 

Sceptreless, free, uncircumscribed, the king 

Over himself] . 

On the other hand we find Gundling contending (Jus nat. c. 37, §§3-10 and 
Disc. c. 36) that, while there is rule by una persona even in a republic, this 
‘person’ is only moraliter una, and the process of deliberation which must 
necessarily precede its decisions makes the suprema polestas weaker. 
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8. Gf. Huber, i, 2, c. 3, and his Opera minora, 1, no. 2, c. 7; Pufendorf, 
J. n. et g. vn, c. 2, §14, c. 6, §§4sqq.; Alberti, c. 14, §3; Hert, Opusc. 1, 1, 
pp. 3 1 1 sqq. ; Gundling, c. 37 ; J. H. Boehmer, P. spec. 1, c. 4, in, c. 2 ; Titius, 
vii, c. 7, §§20-6; H. Cocceji, Prodromus; S. Cocceji, §§617-18; Schmier, n, 
c. 4, s. 2, §2, no. 1 09 sqq.; Heineccius, 11, § 138; Ickstatt, Opusc, ir, op. 1, c. 1, 
§§ 14-15; Kreillmayr, §5. 

9. In developing these ideas, the thinkers of this age were no more 
successful in eluding the contradictions which they inevitably entailed than 
those of a previous age had been (cf. supra, p 43 and n. 43 to §14). Most 
of them assumed that there must have been, even in a democracy, a formal 
translatio imperii, which had taken the form of a contract of subjection made 
with a permanent popular assembly or a majority thereof. (See Micrae- 
lius, c. 10, §§gsqq.; Huber, 1, 2, c. 3, §§25sqq., c. 4, §§isqq.; Pufendorf, 
J. n. et g. vn, c. 5, §§6-7, De off. horn, et civ. n, c. 6, §9; Becmann, c. 12, 
§§4sqq,; Hert, Opusc. 1, 1, pp. 286sqq. and 3i7sqq.; ICestner, 1, c. 7, §3; 
Heineccius, n, §§129 sqq.; Daries, Praecogn. §24 and Jus nat. §§658-60; 
Ickstatt, §§8sqq.) Those who made this assumption were forced to suppose 
that the other party to the contract [i.e. the party other than the permanent 
popular assembly or a majority thereof J was either (1) the sum of all in- 
dividuals, or even (2) a minority of those individuals;* and they were thus 
compelled to make democracy an exception from the general scheme which 
they applied to all other forms of State. [Strictly speaking, we may argue that 
on the first hypothesis, i e. the hypothesis that the sum of all individuals con- 
tracts with the popular assembly, there will be no exception from the general 
scheme, which makes all individuals contract with a Ruler; but there will 
be the difficulty, or the absurdity, that the two parties to the contract are 
the same, and A is merely contracting with A. On the second hypothesis, 
i.e. the hypothesis that a minority of individuals contracts with the majority 
of the popular assembly, this difficulty or absurdity disappears, because the 
parties are different; but there is now an exception from the general scheme, 
because it is only a minority (and not, as in the general scheme, all) which 
is the other party to the contract with the Ruling authority.] 

Other thinkers dropped the idea of a contract of subjection altogether in 
treating of democracy, and only spoke of a separate agreement or decision 
(following on the primary contract of society) to retain sovereignty instead 
of transferring it. This idea, which agrees with the doctrine of Suarez, ap- 
pears particularly in Schmier, n, c. 1, s. 3, §3 and c. 4, s. 2, §3; and he is led 
by its logic to argue that the reversion of original sovereignty to the people 
[in a case where that sovereignty has not been retained, but transferred] does 
not ipso facto produce a democracy, but only the possibility of instituting 
either that or another form of State [according as the people, now in posses- 
sion of the reversion of its sovereignty, decides either to retain it or to transfer 
it]. The idea may also be traced in Wolff, Instil. §982 and Jus nat. vn, 
§§ 37 ffi; Nettelbladt, §1132; and Achenwall, n, §§96-98 and 174-179. 
But the thinkers who propounded this idea failed to explain how the 
nature of social authority could be changed [i.e. how vague popular sove- 
reignty could pass into a definite democratic authority] when the ‘Subject’ 
of such authority underwent no change. 

10. Spinoza, Tract, theol.-pol. c. 16, Tract, pol. cc. 6-1 1. It is true that 

* The other party which contracts with a majority of the popular assembly may 

naturally be supposed to be the minority. 
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Spinoza regards an omnino absolution imperium as desirable only in a demo- 
cracy, which he considers the most natural and perfect of all forms of State — 
or, to a less extent, in an aristocracy. But just for this reason [i.e. just because 
he confines absolutism to democracy or aristocracy], he rejects monarchy, 
as being a loim of government which is necessarily absolute by its very idea, 
and he substitutes for it a mixed constitution. [Strictly speaking, Spinoza 
does not ‘reject’ monarchy. He argues that , potentia being jar, the form of 
State which has most potentia will have mostjaj; and he criticises monarchy 
accordingly, not because it is absolute, but because it cannot be absolute — 
in other woids because one man cannot, however much he may try, possess 
as much potentia (by which Spinoza means mainly power of intellect) as a 
number will possess, and cannot therefore possess as much jus. Having 
criticised monarchy as defective in power, and therefore in right, Spinoza 
pioceeds to fortify it, in the seventh chapter of the Tractatus politicos, by a 
great council, which will bring intellect to its service, and by a number of 
other devices. We may call this a mixed constitution, and it is, in effect, a 
mixed constitution; but Spinoza was thinking of a fortification of monarchy, 
and not of a mixture of different political elements. On his own theory 
monarchy remains, in its fortified condition, as a possible form of State — 
not rejected, but not preferred, even in its fortified condition, to other 
forms.] 

1 1 . Filmer, who rejects in his Palriarcha all forms of State except monarchy, 
regards monarchy as necessarily absolute. 

12. Bossuet (11, art. 1 ; hi, art. 2-3; iv, art. 1 ; v, art. 1 ; vi, art. 1-2; vm, 
art. 2, x, art. 6) argues that tlic people cannot be conceived apart from the 
Monarch, because he is l‘}i tat mSme\ and while lois Jonclamentales may secure 
liberty and property, they only bind the monarch [internally,] in virtue of 
the authority which they derive from God and reason, and never oblige him 
externally. A similar view appears afterwards in the Physiocrat absolutists, 
who simply eliminate the theocratic elements in the older theory, cf. Mer- 
cier de la Rivifcre, c. 14, p. 102, c. 17, p. 129, cc. 19, 23-4 (the only rational 
form of State is a legal despotism, an absolute hereditary monarchy, where, 
the private interest of the monarch coinciding with the interests of his 
subjects, the mathematically evident and inevitable principles of the ordie 
social reign undisturbed). 

13 . Gf. Cellarius, c. 9 (‘he who is limited by fundamental laws is no 
longer sovereign’); Pelzhoeffer, n, c. 3; Becmann, c. 12, §§4-7; Boeder, 11, 
c. 1. Mevius also ( Prodromus , v, §§23sqq.) regards all the rights of the uui- 
versitas as absorbed in its single, plenary and exclusive ‘representation’ by the 
will of the Ruler, and holds that by the law of nature the po teslas imperantium 
is necessarily una, summa, absolula, soluta legibus et lationibus non obnoxia. On 
the other hand the supreme authority must do nothing whereby societas 
pereat vel infirmetur: it must not, therefoie, bring the State under a foreign 
yoke, alienate land, alter the fundamental laws or exercise tyranny (§30); 
and it must use bonapublica only for ususpubhei, and impose taxes only in case 
of necessity. Cf., in the same sense, Alberti, c. 14, §§3-10. 

14 . I-Iorn, De eia. it, c. 10, §§1-15. In a limited monarchy, summa potestas 
resides exclusively in the monarch, and it is only its ‘exercise’ which is 
limited : the monarch can therefore, in case of need, break even the rules of 
the constitution, which can never be anything more than a contract to which 
he has freely assented. The obligation imposed on him by an oath to the 
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constitution is only a religious obligation; and he can never be deposed, 
because he has no Superior. 

15. Pufendorf attacks Hobbes for making the two conceptions [that of 
‘supreme 5 power, and that of ‘unlimited 5 power] interchangeable, cf. 

J. n. et g. vn, c. 6, § 13. 

16. J. n. etg. vn, c. 2, § 14; De offhom. et civ. n, c. 6, § 11 ; cf. n. 132 to § 16. 

17. J. n. etg. vn, c. 2, §14. If populus is understood to signify a ‘Sub- Pufendorf’ s 
ject 5 or owner of rights (unum aliquid mam habeas voluntatem et cut una actio view of 
tribm potest ), it becomes identical with civitas and its will becomes identical popular 
with that of the Ruler; and thus the paradox holds good in a monarchy that ? ights 
Rex est populus. But if populus is understood to mean the multiiudo subditorum, 

as contrasted with the homo vel concilium habens impenum , it ceases entirely to 
be a unit to which any ownership of rights can be ascribed; and the theory of 
the ‘right 5 of resistance, which confuses multiiudo with populus and proceeds, 
on the basis of that confusion, to the impossible conception of a rebellion of 
the civitas against the Rex, is as absurd as it is seditious. On the other hand 
individual subjects of the State continue to be the possessors of separate 
wills, although they are merged in a corpus morale with una voluntas ( J . n. et g. 
vn, c. 4, § 2 , De off. horn, et cm. 11, c. 7, §2) ; and as possessors of separate wills, 
they continue to be ‘natural 5 Subjects or owneis of rights, to whom the Ruler 
owes obligations and to whom he may do an injustice (J. n. etg. vn, cc. 8-9, 

vm, c. 1; De off. horn, et civ. n, cc. 9, 1 1). But individuals cannot appeal to 
any coercive sanction in support of their natural rights: they must endure 
the misuse of the State’s authority as men endure storms and bad weather: 
they must go into exile themselves rather than expel their ruler; but they 
may be competent to resist if the worst comes to the worst and the funda- 
mental contract itself is broken (J. n. et g. vn, c. 8; De off. horn et cm. n, 
c- 9, §4)- 

As compared with this exposition, Pufendorf 5 s attempt to prove the possi- 
bility of an obligation existing between optimates and ewes in an aristocracy 
is both obscure and involved in self-contradiction. In dealing with this 
possibility, he not only invokes the argument that, although populus ut 
persona moralis expiravit, the personae physicae are still there : he is even willing 
to contend that the people does not become a multiiudo dissoluta (though it 
ceases to be a persona perfecta) after the transference of its sovereignty; and 
he alleges in favour of this contention the argument that ‘ at any rate when 
there is a Senate, to serve, as it were, as its head, the people forms a person 5 
(quia utique jam cum senatu tanquam capite suo personam constituit, cf J. n. et g. 

vn, c, 5, §8). [Pufendorf 5 s view appears to be that while a people with a 
king as its head is not a person, a people with a Senate as its head is; and his 
reason may perhaps be that while there is some similarity between the people 
and a Senate, and while the two may both somehow be ‘persons’, there is a 
great difference between the people and a King, who is so distinct from his 
people that he is a unique ‘person 5 , and they in comparison are only a dis- 
soluta multiiudo. But whatever his reason may have been, he certainly falls 
into self-contradiction; for after proclaiming (in the preceding paragraph) 
that there is only one ‘State-person 5 , he allows two to enter in an aristocracy: 

(1) the ‘person 5 of the concilium habens impenum, and (2) the ‘person 5 of the 
people, with this council serving as its head.] Normal 

18. J. n. et g. vn, c. 6, §§13-17. In dealing with bona publica Pufendorf monarchy 
follows a similar line [to that which he follows in dealing with political an< * State- 

property 



Gierke's Notes 


33 8 

authority] : he assigns ownership of such bona to the civitas qua tails, and he 
ascribes to the king only the position of a ‘tutor’, debamng him from alien- 
ating bona pubhca except by consent of the people : J. n. et g. vm, c. 5, § 8 ; De off. 
hom. et ctv. n, c. 15, §5. At the same time he regards a monarch appointed 
for a fixed time as something inconceivable. 

19. J. n. etg. vh, c. 6, §§7-12; De oj}. hom. et cw. 11, c. 9. 

Thomasius 20. Instit.jur. dw. in, c. 6, §63 (definition of the State as a peuona moralis 
on composita, which can will and act as a unit thiough the Ruler); §§115-26 

monarchy (on the nature and attributes of majesty); §§127-31 (on the difference 
between an impenum absolutum and an tmperium limitation with fundamental 
laws); §§132-41 (on the possible varieties in the modus habendi). But Thomas- 
ius prefers to call ‘non-patrimonial monarchies’ by the name of fidei com- 
missana rather than by that of usufructuana (§ 135) ;* he does not consider a 
monarcha temporanus to be absolutely inconceivable (§§122-6); and he does 
not allow that there can ever be a right of resistance to the sovereign 
(§§119-20). 

21. Spec.jur. publ. vir, c. 7, §§17-28 and 30. In a civitas which is una, vera 
et perfecta , constitutional limitations do not affect the supremapotestas, but only 
the modus exercendi. 

Gundling on 22. To some extent, indeed, Gundlmg may be said to be nearer to the 
monarchy theory of Hobbes: he follows him, for example, in the interpietation he 
places on the original contract (cf. supra, pp. 60 and 108); in his con- 
ception of the Ruler as the soul of the State (cf. n. 161 to § 16 above) ; and 
in the description he gives of the authority of the State (Jus nat. c. 36 and 
Disc. c. 35). But he recognises contracts made with subjects as binding 
( Jus nat. c. is, §§43-6 and Disc. c. 1 1, §§43-6) ; and he limits the principle 
that in a normal State the people has no right of resisting the Ruler who 
breaks his contract, by remarking that, all the same, no injustice is done to a 
tyrant when he is expelled (Jus nat. c. 38, §§ 19-23 and Disc. c. 37, §§19-23). 

23. The commentators on Pufendorf similarly adopt his views (e.g. Otto, 
Treuer, etc.), although with some reservations. 

24. H. Cocceji, Prodromus ; S. Gocceji, Novum syst. §§617-18, 633 (there 
can be no alienation of territory without the consent of the people, except in 
regna patrimonialia) , and §638 (there is no right of resistance). 

25. Diss. xxv, no. 7, De absoluta principis potestate, c. 3; and Dtss. iv, no. 1, 
De statibus provinctalibus, c. 1, nos. 22sqq. and c. 4. 

26. Opusc. 11, op. 1, c. 1, §§13-15 (see n. 170 to §16 above) and §66. 

27. Grundrisz, §§5, n, 32. 34> 35- 

28. Systema, 1, c. 3, §§5, 13, 26; m, c. 1 (there is never a. jus resistendi). 

29. The same homage to Pufendorf’s authority is also, and especially, to 
be seen in the treatises which describe the positive public law of the German 
territorial principalities. 

J. H. 30. Boehmer, like other thinkers of his time, regards the personality of 

Boehmer on the State as residing entirely in the Imperans (whether a person or a body 
sovereignty of persons) ; and he makes the will and act of this Imperans count, externally 
and its and internally, as the will and act of all for every purpose falling within the 

limits area of the State’s function (P. spec, x, c. 2, §18, c. 3, §§1, 15-31). This repre- 

sentative ‘Subject’ or person necessarily possesses, as its jus proprium et inde- 
pendens, a ‘majesty’ which vests it with two sorts of consequential rights — • 
the rights of free action appertaining to the state of nature (so far as external 
* See nn. 30 and 35 infra, on the difference. 
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relations are concerned) ; and the jus summi imperii (including all the par- 
ticular powers required by the State’s function), so far as internal regulation 
is concerned (ibid, i, c. 4).* But though this ‘majesty’ is indivisible, equal 
at all points, all-embracing, permanent, and subject to no positive law, the 
sovereign who possesses it still remains bound by the lex naturalis (P. gen. c. 1, 
§§ 14 -22). He has therefore duties as well as rights in regard to his subjects; 
and these duties are derived partly from the nature of civil society [as based 
upon natural law] and partly on specific contracts [which rest upon the 
same basis]. On the other hand the obligation thus arismg, if it is perfecta 
for his subjects, is only imperfecta for him; and therefore there is never any 
right of coercion or resistance as against him (P. spec. 1, c. 2, §§18-21 and 
in, c. 2, §§9-25). Further, it is only individual subdili who confront the sove- 
reign as ‘ Subjects’ or owners of rights: the community of the people, as such, 
has no personality (ibid, m, c. Q, §§4-6). 

Boehmer admits that there are various forms of State, ‘according as the 
nexus constituted by pacts is stricter or looser’. On the one hand, there are 
regna henlia, where impertum has been extended, by means of contracts to that 
effect, beyond the limits required by the State’s function: on the other, there 
are regna limitata, where the Ruler is subject to limitations imposed by con- 
tract; and there are also hereditary and elective monarchies (or impena 
patrimomalia et non patrimonialia), though the latter must not be called by the 
name of usufmetuaria^ (ibid. 1, c. 3, §§30-6; n, c. 3, § 15; m, c. 4, § 15). But 
the people never has any share, stante imperio , in the exercise of political 
authority ; and it has therefore no legislative or judicial capacity, and no right 
of resistance or deposition (1, c. 3, §§25-6; n, c. 3, § 14; m, c. 2, §§4-16 and 
c. 4, §§3a-3)- If, therefore, the sovereign is bound by leges fundamentals, qua 
pacta , he alone can interpret such laws or pacts, and he cannot be forced to 
observe them (m, c. 2, § 13 and c. 4, § 16). Should he break the rules of the 
constitution, the people is bound to obey; and even if the clausula nullitatis 
be added to any rule — e.g. if the performance of an act of government with- 
out consultation of the representatives of the people be expressly declared 
to be null and invalid — the nullity of an act done in contravention of that 
proviso can only be established by the next successor, and not by the people 
itself (1, c. 4, §1). The position is different, Boehmer allows, vacante imperio, 
since sovereignty reverts to the people in the event of such vacancy. Even 
here he adds a qualification (m, c. 4, pp. 9-11). Vacancy, he argues, can occur 
in a non-patrimonial monarchy without the consent of the people coming 
into play, as the result of an alienatio regm [in which case there will be no 
reversion to the people, and no consent of the people]. [See also n. 33 infra.] 

31. Kestner, for example, though he follows Pufendorf in other respects 

* Boehmer’s argument may be illustrated by a pedigree: 

The fundamental right of majestas ( jus propnum et independens) 


jura libertatis naturalis jus summi imperii 

{quantum ad externa ) ( quantum ad interna) 

jura pariiculana imperil 

f Cf. supra, n. 20, where Thomasius is quoted as rejecting this name in favour 
oij’ulei commissaria. For the difference between the two, see n. 35 infra, and Huber’s 
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(c. 7> §§3sqq.), allows the people a jus resistendi where there is evident 
tyranny (§19). 

32. We find this view in Ludewig, 1, 1, op. 8, c. 1 ; Keslner, c. 7, §§ 11-12 ; 
Hemeccius, n s §§ 147-9. On the other hand the conception of the patri- 
monial State is retained not only by Thomasius, Cocceji and Boehmer (see 
an. so , 24 and 30 supra), but also by Huber (1, 3, c. 2, §§i6sqq.), Schmier 
(ii, c. 2, s. 2, §3), Wolff (Instil. §986), Nettelbladt (§1198), Achenwall (n, 
§§158-73)^ and others. 

33. J. H. Boehmer, for example, expressly treats de juribus subditorum 
vacante impeno (P. spec, in, c. 4). He distinguishes two cases of vacancy: 
(1) totalis intmtus mpublicae, which dissolves the ‘body civil’ and leaves the 
ground clear for a fresh act of association (§§2-3) ; and (2) simple disappear- 
ance of impenum, which transforms any State in which it occurs into a de- 
mocracy, and thus makes the people capable of a fresh translatio imperii 
(§§4sqq.). A testamentary disposition by a deceased Ruler does not bind 
the people in the latter of these cases, even if he were competent to alienate 
his kingdom (§§7-8).* Vacancy of impenum may arise through an alienation 
made ultra vires (§§9-11); or through death (§§12-16), if there are no lights 
of succession to prevent the vacancy (§§17-27); or through abdication 
(§§28-31); but not through deposition (§§32-3). [We may remembei the 
vote of the Convention Parliament of 1689 — that James II ‘has abdicated 
the government’ (or imperium ) and ‘the throne is thereby vacant’. On the 
other hand we may also remember that ‘abdication’ here was a euphemism 
for deposition.] 

Gf. Thomasius, Instit. ni, c. 6, §§67-114, Fund, nr, c. 6, §§9-10, and 
Boeder, n, c. 1. 

34. Filmer and Bossuet reject simultaneously both an original and a re- 
versionary sovereignty of the people. In a similar way we find Horn de- 
riving the succession to the throne from the expressed or presumed will of 
the previous Ruler (n, c. g, §§7-18), and refusing to allow any eventual re- 
version of majestas to the people, though he concedes the reversion of an 
original jw eligendi, n, c. 1 1, § t [provided there be no expressed or presumed 
will of the previous Ruler?]. He regards the people without a Ruler as a 
corpus sine anima , and therefore a cadaver [but how, we may ask, can a cadaver 
exercise a. jus eligendi ?] 

85. Huber, Dejure civ. 1, 2, c. 1, §§ 16, 20, c. 3, §24, cc. 5-7; 1, 3, cc. 1-2. 
Even in impena herilia or despotica, he argues, all that is added is simply an 
increase of the effwacia of majesty (1, 3, c. 2, §§ 10-15). Conversely, if we turn 
[from these absolute forms to the less absolute, i.c.] to imperia palrimomalta 
and non patrimomalia (and the latter of these, Huber remarks, is not a ease 
of a mere right of usufruct, but of a limited right of property, properly to 
be regarded as a quasi-usufruct, and analogous to a fidei commissum or the 
property of a man in his wife’s dowry), f we merely find a difference in the 

* Ergo, the will of the King of Spain in 1 700, leaving his possessions to the grand- 
son of Louis XIV, did not bind the people of Spain. 

t These subtleties are fascinating. A King who rules a non-hereditary monarchy 
(c.g. a King of Poland in the seventeenth and eighteenth centuries) has neither a 
mere usufruct in an imperium which is the property of another, nor the full owner- 
ship of an impenum which is his own property. He is in a half-way house, which, 
however, is nearer to ownership than to usufruct. He is like a man who is the holder 
of what we may roughly call a trust-property (the Jidei commissarius of Roman Law) , 
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modus habendi of majesty [but not in ‘majesty’ itself], ibid. §§16-31. It is 
a matter of indifference, Huber adds, whether the summa potestas is acquired 
volente or invito populo , by election or by inheritance, in perpetuity or for a 
period (§§33-50) ; and the size and style (i.e. form) of the State are matters 
of no significance (§§51-6). See also his Instit. Reip. r, cc. 3-5. 

36. Dejure civ. 1, a, c. 3. We must neither follow Hobbes in exaggerating He admits 
sovereignty to a point at which the people becomes a mere flock of sheep limits on 
_(§§3~8), nor the author of the Vind. c. Tyr. and Althusius and other writers the monarch 
in minimising it until Rulers become nothing more than ministn populorum 

(§9). The truth is that a contract between king and people is the basis of 
their relations (§§17-20); and in interpreting this contract we must start 
neither from Hobbes’ view that the people necessarily devolved the whole of 
its rights, nor from the view of Althusius that the people could not in any 
way alienate its supreme authority, but rather from the assumption that 
there is at one and the same time a real alienation of majesty and a reserva- 
tion of popular rights which limit its exercise (§§21-51). Cf. 1, 2, cc. 4-7, 

1, 3, cc. 1, 4-5; Opera minora , 1, no. 2, cc. 1-7. 

37. De jure civ. 1, 3, c. 5. Fundamental laws are, binding in virtue of 
natural [and not of positive] law: they are not to be confused with ‘privi- 
leges’ or pacta cum singulis. 

38. Rights of the people [as a whole, and as against the government] He allows 
exist even in a democracy, where they arise from the limits imposed on rights of 
majority-government (1, 2, c. 3, §§39-51): they also exist, to the same ex- the People 
tent, in an aristocracy and a monarchy when the case is one of translatio 

simplex (ibid. c. 5). Cf. 1, 3, c. 4. 

89. Dejure civ . 1, 3, cc. 4-5. 

40. Huber (in x, 3, c. 5, §§23sqq.) investigates these limits pimits imposed His theory 
on the ruler by ‘express fundamental laws ’] in some detail. If we start from of express 
a theory which makes all limitation of the summa potestas purely ‘constitu- fundamental 
tional’ in character [i.e. dependent on express constitutional rules], we are laws 
not precluded by our basis from believing in a provision which makes the 
assent of the people, or an approbatio in senatu, a necessary condition of the 
validity of certain of the Ruler’s acts (1, 3, c. 2, §57); nor are we, again, 
precluded from believing in a voluntary submission of the Ruler to private 
law and the civil courts (1, 9, c. 5, §§7-25). What we are precluded from 
holding, on that basis, is that the Ruler can really be bound by ordinary 
positive law, or subject to any coercion whatever; for we cannot suppose 
[as we should have to suppose if \ye tried to hold such a view] either ( 1) that 
the Ruler possesses a power of command and coercion over himself, or 
(2) that the people can be legally secured in the possession of such a power 
over him — except, mdeed, at the price of a simultaneous cession by him of 
part of the imperium (1, 3, c. r, §§10, 24-38; i, g, c. 5, §§26-49). But the 
people possesses a right of resistance in defence of its rights against a Ruler 
who breaks his contract, since the question then raised is one of natural, and 
not of positive law (1, 9, c. 3) ; and the people may even punish a tyrant 

or he is like a husband who has a sort of property m his wife’s dowry. Just as the 
former’s trust-property is subject to the request (or ‘precative disposition’) of the 
testator, and as the latter’s property in the dos is subject to certain limits in favour 
of his wife, so the king in a non-hereditary monarchy has a property subject to the 
‘ request ’ of his people, or to certain limits in favour of his people. And the people 
itself is a testator, or a wife, or anything else, but not a living or masculine proprietor. 
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when once he has proceeded to forfeit his imperium, either by violating the 
lex commissoria , or by manifestly going beyond his lights (1, 9, c. 4). 

41 . For this identification of the person of the State with that of the Ruler, 
cf. the following dicta in Huber’s Dejwre civih: civitates per eos qui habent sum- 
mam potestatem personae fimt (1, 3, c. 6, §26); summa poles tas est ipsa civitas (r, g, 
c. 5, §51); voluntas imperantium est voluntas cmtatis (1, 3, c. 2, §14 and c. 6, 
§26) ; again, because the civitas jus personae habet, the Ruler (who is the civitas) 
can hind by legislation his individual subjects, who are diversae personae, but 
he cannot bind himself (1, 3, c. 1, §32) [since that would be a case of the 
same ‘peison’ binding and being bound at the same time]. See also 1, 9, 
c. 5, §§65-72. It follows from Huber’s argument that if the Ruler submits 
himself voluntarily to the courts in private-law cases, he is prosecuted and 
sentenced nomine suo in semel ipsum. 

42. Huber argues, with particular reference to the opposite opinion of 
Hobbes, that the people, when transferring sovereignty, mum quod est; it 
retains the jus personae [after that transference], and remains a umversitas, 
quamvis nec congregatus sit neque sciat tempus futuri conventus; and therefore 
it can have rights against the Ruler, and, in particular, can effectively re- 
serve such rights [at the time of transference], or acquire them by virtue of 
subsequent contracts (1, 3, c. 4, §§8-83 and c. 5, §§58-9). 

43. Starting from democracy as the form of State which approaches 
nearest to the state of nature, Huber begins by enumerating the reservations 
which are implicitly made [in favour of the whole people] under a democratic 
constitution, when the will of the majority is made the Ruling Will (1, 2, 
c > 3 j §§25-51 and c. 4) ; and he then argues for the existence of the same 
reservations [in favour of the whole people] in all forms of State, on the 
ground that the Ruler in any form of State has merely taken the place of the 
majority (ibid. c. 5). But he goes further; and he argues with some warmth 
in favour of express constitutional limitations on ‘majesty’, such as are 
common in monarchies, but are seldom to be found in democracies, and 
only infrequently in aristocracies, where they are particularly necessary (1, 
3, c. 4; 1, 7, c. 1 ; i, 8, cc. 2-4). In our century of oppression by princes [the 
seventeenth], he says, it is particularly necessary to champion the cause of 
liberty; but if it is particularly necessary in monarchies, it is also necessary 
in Republics (1, 2, c. 8). 

44. [There is a contradiction involved in Huber’s attempt to limit de- 
mocracy by the rights of the people, because] in dealing with democracy 
he tries to assign to a minority the popular rights which he vindicates else- 
where for the community. He assumes the existence of two pacts (one between 
singuli and smguli , and the other between minor pars and major pars), and 
vindicates a facultas resistendi for tire minority in the event of a breach of 
the latter of these pacts [by the majority] ; cf. 1, 2, e. 4, §§ 1-25. 

45. . Cf e.g. Micraelius, r, c. 10, §§9-16 and qu. 1-5, pp. io8sqq. (where 
there is also an argument for the right of resistance in case of necessity) ; 
Fel winger, De maj. §§27sqq.; von Scckendorf, Fiirslenstaal, n, c. 4, c. 7, §12, 
in, c. 3, no. 8; Moser, Patriot. Phant. iv, no. 51. The same tendency appears 
in many of the exponents of positive constitutional law. 

46. Seckendorf, for example, qualifies the idea of sovereignty (though he 
describes it as a ‘supreme and final power of command for the preservation 
and maintenance of the common advantage and existence’) in two ways — ■ 
by insisting strongly on the responsibility which attaches to sovereignty in 
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virtue of its being an office ( Furstenstaat , n , c. 1; Christenstaat, n, cc. 6-7), 
and by rejecting entirely the notion that the sovereign is exempt from 
positive law ( Furstenstaat , 11, c. 4, §2). 

Fenelon, too, though he believes in the necessity of an autonti souveraine, F melon's 
which creates the body politic by giving it unity, and brings about a pooling qualification 
of powers ( multiplication des forces) in that body, and though he adds that this of sovereignty 
authority must necessarily be ‘absolute’ (c. v), none the less protests against 
any identification of such a final and supreme authority of the last instance 
with mere arbitrary and unlimited power (c. xt); and he therefore attacks 
despotisme des Souverains as well as that de la populace, while he eulogises a 
monarchy qualified and moderated by the rights of the people (c. xv) — 
notwithstanding the fact that he refuses to recognise any original sovereignty 
of the people or any right of resistance (cc. vi and x). [For the view of sove- [ Compare 
reignty as an ‘ authority of the last instance ’ cf. Loyseau, T r aite des Seigneunes, Loyseau" s 
n, § 6 : la Souverameti est le comble et la phiode de la puissance oil il faut que VEstat views] 
s’aneste et establisse. Loyseau, writing about 1610, was a natural authority 
for Fenelon, writing towards the end of the seventeenth century. We may 
also note (1) that Loyseau made a distinction between sovereignty in ab~ 
stracto, which was a property inherent in and attached to the Stale and 
sovereignty in concreto, which was the exercise or enjoyment of that property 
by a person or body of persons (though he proceeds to confuse this distinc- 
tion by arguing that a long ‘may acquire by prescription a property in 
sovereign power, and thus add property in it to exercise of it 5 , Traiti des 
Offices , n, c. 2, §§ 25-6) ; and (2) that it was a tradition of the French lawyers, 
fromBodin onwards, that even if ‘maj'esty’ were a ‘supreme power... exempt 
from laws’, this only meant exemption from positive laws of the ordinary 
sort, and maj'esty was none the less subject (a) to ‘fundamental laws’ such 
as the Salic Law (‘which are connected with majesty itself’, Bodin, De rep . 

1, 88), and ( b ) to the lex dimna, the lex naturae and the lex omnium, gentium 
communis (ibid. 84).] 

47. Cf. supra, p. 137. 

48. Cf. Leibniz ( Caesar. -Fierst ., Praef. pp. 32gsqq., cc. 10-12 and 26-33) Leibniz's 
on the degrees of majestas, supremitas and supenoritas ; on the possible dis- theory of 
crepancy between the internal and the external position of the sovereign; sovereignty 
and on the possibility of division and distribution of political authority. We as relative 
may note especially (c. 1 1, p. 360) the defence of these views against Hobbes 

and other writers : they are very ready, Leibniz writes, to produce a mon- 
strum, but their conception of sovereignty is only in place in ea Repub lica cujus 
Rex Deus est [i.e. in a Stale where omnipotence really exists] ; it does not 
apply to any civilised Slate, or even to Turkey, and it contradicts human 
nature. We may therefore say that Leibniz believes that the supremitas of the 
Prince is not destroyed by the existence of a contract guaranteeing rights to 
the people or the Estates, or even by the presence of a lex commissoria [which 
delegates imperium to be exercised as a fiduciary power derived from the 
community]; cf. c. 33. 

49. Thus we find Titius, Treuer and Hert censuring Fufendorf for adopt- 
ing Hobbes’ identification of the Imperans and the Civitas; and similarly we 
find the first two of these, along with Otto, blaming him for not introducing 
‘fundamental laws’ as limits upon the representation of the State’s will by 
the will of the Ruler {Comm, on 11, c. 6, §§10-11 of the De off. hom • et civ.; 

Titius, Observ. 159, 557). 
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People and 50. Herl, it is true, makes ‘the person, of the State’ reside entirely in the 

Ruler as both summits imperans, but he holds none the less that a persona et corpus may be 

personae attributed to the people, quatenus pnmo pacto continetur [i.e. so far as it is con- 
stituted a ‘person’ and a ‘body’ by the original contract]. As a collective 
person, which comes into existence by virtue of the original contract of 
society, the people has nihil commune cum imperio [i.e. it is not a ‘Subject’ or 
owner of rights in anything like the same way as the Ruler] ; but it may 
acquire rights afterwards by contract or by prescription. Again the populus 
conjunctus pacto primo continues to survive even when the pactum secundum [i.e. 
the contract of government or subjection] is dissolved, and it has in that case 
to re-constitute the pactum secundum afresh: cf. Opusc. i, i, pp. 288, 291, 295-8. 

Schmier regards the summa potestas as the soul of the State, and he makes 
the ‘Subject’ or owner of this power ‘the person of the State’ (n, c. 1, s. 1, 
§§1-3). But he also holds that the populus collective sumptus continues to 
possess a status of its own as against the Ruler. It was the original ‘Subject’ 
of sovereignty (n, c. i, s. 3) ; sovereignty reverts to it vacante imperio (11, c. 3, 
s. 1, §1, c. 4, s. 2, §3; v, c. 2, nos. 65-9); it is at all times a umversitas 
capable of possessing rights (v, c. 2, s. 1, s. 2, §3, c. 3, s. 2, §§2-3). [He pro- 
ceeds to classify those rights.] (t) Like individual subditi, the community in 
general enjoys everywhere certain reserved rights (it, c, 4, s, 1, §1; v, c. 2, 
s, 1) : more especially, no change of the succession, and no alienation or 
mortgage of any of the rights of sovereignty, can have any validity in a ‘ non- 
patrimonial ’ State without the consent of the people (n, c. 2, s. 1 , §§ 2-3 and 
s. 2 j § 3)* (2) The people may also acquire extensive rights in virtue of con- 
tracts or leges fundamentales (n, c. 4, s, 1, §2; v, c. 2, s. 1, nos. 6 and 8) — such 
as, for example, the right of giving its assent to laws (in, c. 2, nos. 28-30) ; 
and it may similarly acquire rights by prescription (n, c. 2, s. 3, §2, nos. 1 74- 
200). The summa potestas may thus be either ‘absolute’ or ‘limited’ [accord- 
ing to the degree of these popular rights]. Yet even where it is limited, it 
still remains Intacta, although there may be certain acts of the Sovereign 
which have no validity without the consent of the People or the Estates, and 
even although a lex commissoria may be imposed upon him (11, c. 1, s. 2, §2). 
The community has no right — at any rate in cases where it is not the real 
and true sovereign itself— to resist or depose the Ruler who has broken his 
contract, unless it be by way of self-defence against a Ruler who has become 
hostis apertus (n, c. 4, s. 2, §2; v, c. 2, s. 1 and c. 3, s. 1). [The rights 
assigned to the people in the first part of this argument would thus appear 
to be denied in the second part.] 

Heineccius, while emphasising the exclusive representation of the State 
by the Ruler, and insisting on the unity and indivisibility of sovereignty, yef 
recognises the people as possessing the collective personality of a societas 
aequalis; and he also admits that, besides the popular rights which are every- 
where established, in all foims of State, there may also exist additional 
popular rights in virtue of special constitutional provisions to that effect 
( Elem . n, §§ 129-149; Prael. academ. 1, c. 3, §8: cf. note 32 supra). 

51, Instit. §§979-89: Jus nat. vm, §§29-36, 

52. Instit. §989; Jus nat. vm, §§37sqq. Even the representation of the 
people by the Ruler in the sphere of external relations, Wolff adds, is merely 
a matter of presumption; but when any different arrangement has been 
established by fundamental laws, that arrangement is effective only if, and 
so far as, it is known to other peoples (Instit. §994), 
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53. On Wolff’s distinction between impermm absolutum and limitatum , see Wolff’s 
his Jus nat. vm, §§66sqq. and Instit. §983; and on the application of this dis- view of 
tinction to various forms of the State, Jus nat. loc. cit. §§i3isqq. and Instit. popular 
§§9gosqq. In dealing with the nature of leges fmdamentales Wolff views them rights 
as contracts, which it is beyond the legislative competence of the Ruler to 
modify, but which may be altered by the people, provided that they are not 
entirely based on an act of voluntary self-limitation by an otherwise un- 
limited Ruler, and provided also that such alteration does not affect ad- 
versely the acquired rights of the Ruler or his successors {Jus. nat. loc. cit. 

§§77sqq., and Instil. §§984, 989, 1007, 1043). The people, in his view, has 

a duty of unconditional obedience, even where there is abuse of the 
summum imperium ; and he regards as inadmissible any proviso which makes 
the duty of obedience cease in a case of bad government. On the other hand, 
he constantly insists on the right of passive resistance, whenever any order is 
issued which contravenes the commands or the prohibitions of Natural Law, 
or whenever, in a constitutional State, the limits of the fundamental laws 
are violated. He even regards the people as a whole, or the injured part 
thereof, as entitled to offer active resistance whenever an attack is made on 
the rights reserved to the people — on the ground that in such a case there is 
a reversion to the state of nature, and each must therefore protect his rights 
for himself {Jus nat. loc. cit. §§1041-7; Instit. §§985, 1079; Polit. §433). 

54. Sjist. nat. §1132: potestas civilis est origmaliter penes omnes ewes simul 
sumptos, a quorum arbitrio dependet an, quomodo, et in quern earn transferre velint: 
it is only where the foundation of the State has proceeded from some third 
party [distinct from both people and government] that the position is 
different. 

55. ‘ Loc. cit. §§U33sqq., ii53sqq. There is indeed (Nettelbladt argues) Nettelbladt 
a presumption against any limitation of the Ruler by the recognition of jura on popular 
popularia to share in the exercise of potestas civilis, and [still more] against any rights 
limitation of his rights by the admission of the people to the status of joint- 

holders of supreme authority; but there is equally a presumption in favour 
of a view of monarchy as merely ‘usufructuary’, under a system in which 
jura potestatis are vested entirely in the princeps, but the jura circa potestatem 
reside as entirely in the people (§§1198-9). In all forms of State the civil 
power is subject, by the nature of the case, to limites and officia; and the 
Respublica therefore confronts the Superior as a ‘Subject’ or owner of rights 
(§§ 1127, 1x34). In the event of an open transgression of limites, the people 
has the right of revolt (§ 1 270) .... The conception of sovereignty is so much 
attenuated in the theory of Nettelbladt that he makes mere potestas civilis 
{die Hoheit im Staat) the criterion of the State, and even holds that the 
summa potestas {la souveraineU) may be subordinata thereto (§§1125-9). [If 
summa potestas can thus be ‘subordinate’ to civilis potestas, the sovereignty 
which is indicated by it cannot be more than the ‘courtesy’ title of sove- 
reign, as when we speak of ‘our sovereign Lord the King’. It is not a true 
summa potestas in the legal sense — the authority of the last instance, which 
finally decides.] 

56. Loc. cit. §1200: the princeps, as a ‘public person’, is a person in the 
state of nature, who is one with his people (ana persona cum populo) in the 

sphere of external relations. Nettelbladt 

57. In a monarchy the populus is always a persona moralis distinct from the on the People 
king; but in its character of a moral person the people varies — sometimes as a moral 

person 



On the 
Estates as 
a moral 
person 


Baries on 
sovereignty 
and its limits 


Achenwall 
on constitu- 
tional types 
of State 


Scheidemantel 
on the limits 
of majesty 


346 Gierke’s Motes 

being altogether subditus-, sometimes retaining reserved powers, and therefore 
[and to that extent] remaining in statu naturalv, sometimes possessing political 
authority jointly with the prince, and therefore living, along with him, in the 
state of nature (§1201). The same position also exists in an aristocracy, as 
between the populus and the collegium optimatum (§1217). In a democracy, on 
the other hand, the Senate is a persona moralis subdita populo , non in statu 
na. ral Bivens (§1220), as also are all the magistrates (§§i226sqq,). 

58. Loc. cit. §§1210-12. The Estates exercise the rights of the people ‘in 
their name * (whether these rights be merely the general rights circa potesiatem, 
or particular rights of exercising authority [apart from the prince], or rights 
of sovereignty* shared with the prince); and therefore they ‘represent the 
people, and have its rights’. We have thus three separate ‘Subjects’ or 
owners of rights [the Ruler, the People, and the assembly of the Estates] who 
may all live in a state of nature; for the ‘body of the Estates’, in so far as it 
exercises rights of sovereignty in the name of the people, is also free from 
subjection [and therefore in a state of nature]. 

59. Naturrecht, pp. 240, 244, 246, 2g2sqq., 3o8sqq., 317. 

60. Loc. cit. p. 310. 

01, Daries holds that the essence of the State requires an imperium 
summum and an imperans (§§655sqq.). The content of majesty is always the 
same (§§667sqq.) : the ‘Subject’ of majesty may be either a collective person 
or an wdioiduum (§§747sqq-). But there are limites majestatis — both the 
natural, which are to be found in all forms of State, and the paciitii, which 
are found in constitutional States m addition to the natural (§§78osqq.). 
Limited monarchy, where the people has only given a consensus londitionatus, 
and where the Ruler is bound by leges fmidamentales vel capitulatianes, is none 
the less monarchy, and the erection of or dines imperii with powers of super- 
vision, or even the presence of a pactum commissorium [a Wahlkapitulatian, 
pledging the monarch at the time of his election?], does not turn it into a 
mixed form of State (§§786-9). 

62. Achenwall regards all civitates ordinatae as based on pacta fundamentalia, 
which cannot be altered by unilateral action (n, § 109). By the principles of 
‘universal absolute public law’, the contract of government issues in an 
imperium summum plenum et illimitatum , either of the ‘people’, or of a ‘physical 
person’, or of a ‘moral person’ (§§ 1 msqq.) ; but by ‘universal conditional 
public law’f the imperium may be limited by 'fundamental laws’, and we 
thus find, by the side of absolute monarchy, monorchia minus plena and mon- 
orchia limitata — the monarch, in the latter of these two varieties, being obliged 
to act by the consent of the people, and the people possessing either a 
corregimen de facto or a formal co-imperium (§§i48sqq.). 

68. Scheidemantel holds that every State requires ‘a common Head’, 
who represents the ‘majesty’ of the State, and is either the whole society, or 
some of its members, or one (1, pp. 38sqq.). Majesty, as ‘the highest form 
of existence in the State’, is not subject to any laws, but may be bound by 
divine commands and'by the fundamental laws which it has accepted for 
itself by contract (1, p. 116). 

* Strictly speaking, the word Hoheit (which is here translated as sovereignty) 
means something different from sovereignty in Nettelbladt, being identified with 
civilis poieslas and distinguished from la souveraineU (n. 53 supra, ad finem). But it is 
difficult to render the word otherwise. 

f For these elaborate classifications of jar, see p. 291. 
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64. A. L. von Schlozer treats the relation of the Ruler and the People as Schlozer’ s 
entirely a contractual relation (pp. 95sqq ), which should ideally be defined constitutioni 
in a fundamental contract made under oath (p. 102, §6); but he allows the list theory 
Ruler the right to denounce the contract at any time, and he gives the People 

the right of denouncing it under given conditions (p. 108, § to). Though he 
rejects the theory that ‘law should be the one and only Ruler’, and though 
he emphasises strongly the necessity of a ‘Sovereign’ or ‘Ruler’ who con- 
stitutes the common will, and represents the State, either as an ‘ mdimduum’ 
or as ‘ iinum morale feigned by a majority’ (pp. 77-9, 95, 100), he none the 
less imposes fixed limits upon the power of this sovereign in the course of his 
argument (cf. p. 94, § 1) — contending that he is bound by positive as well as 
by natural law (p 96, §2, p. 101, §6), and that he is subject to the funda- 
mental contract (p. 102). 

65. Daries, e.g., regards the withholding of justice as causing a return to Theories of 
the state of nature (§733). Achenwall allows individuals only the right to resistance 
emigrate, when the fundamental contract is broken; but he allows a itni- 

versitas, or an insignispars populi, the right to resist by force of arms and expel 
the tyrant, if the danger threatened by acquiescence in wrong is greater than 
the disadvantages of rebellion, §§200-7 [cf. Bentham’s Fragment of Govern- 
ment, where resistance is held to be ‘allowable to, if not incumbent on, every 
man... when... the probable mischiefs of resistance (speaking with respect 
to the community in general) appear less to him than the probable mischiefs 
of submission’ (c. rv, §xxr); cf. also Paley’s Moral and Political Philosophy 
(Book vi, c. in) — ‘the justice of... resistance is reduced to a computation of 
the quantity of the danger and grievance on the one side, and of the prob- 
ability and expense of redressing it on the other’]. 

Schcidemantel thinks the nation entitled, if there be real tyranny, to rise 
in forcible resistance, on the ground that the bond between the prince and 
the nation is broken by abuse of the power of the State and transgression of 
the limits of that power, and that the nation thus returns to the liberty and 
equality of the state of nature (m, pp. 364-75). 

Schlozer allows a droit de resistance if there be evident tyranny, along with 
a power of enforcing that right by coercion, deposition or punishment, ‘all 
being in accordance with the notion of a contract in general’. But he does 
not think the individual justified in exercising, or the masses capable of 
using, this right: ‘woe, therefore, to the State where there are no representa- 
tives; and happy Germany— the only land in the world where a man can 
take action against his ruler, without prejudice to his dignity, by due process 
of law, and before an external tribunal’ (pp. 105-7). [Schlozer, writing in 
1793, is thinking of the Reichskammergericht at Wetzlar, dissolved, along with 
the Reich itself, in 1806.] 

The reader is also referred to the author’s work on Althusius, p. 3 1 5 n. 128. 

66. Discourses, nr, sect. 44. The power of parliament is ‘essentially and Sidney on 
radically in the people, from whom their delegates and representatives have parliaments 
all that they have’. In England, however, unlike Switzerland and the 
Netherlands, the several counties and towns are not separate sovereign 

bodies, but only ‘members of that great body which comprehends the whole 
nation’; and therefore the representatives do not serve the bodies by which 
they are elected, but the whole nation. If these representatives could as- 
semble of themselves [i.e. without a royal summons — a summons which, at 
the time when Sidney was writing (1680-3), Charles II steadily refused to 
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issue], they would be responsible to the nation, and the nation only: when 
it is impossible for them to assemble, they have only a responsibility to theii 
consciences and to public opinion. But this great power of the representa- 
tives, instead of diminishing liberty, really maintains it. It is identical, at 
bottom, with the power of the electorate. The people still lemains sovereign, 
because only the possessor of an unlimited right can give an unlimited power 
of representation. The reason for the people giving such power, instead of 
imposing ‘instructions’ or mandates, is simply a prudent self-restraint. 
[Sidney’s argument, in favour of true ‘national’ representation and against 
‘instructions’, is a harbinger of Burke’s famous speech to Lhe Bristol electors 
in 1774 {Works, in Bohn’s edition, vol. x, p. 447; cf. a similar passage in his 
Reflections , vol. n, p. 457). Mr Norton, a member of one of Elizabeth’s 
parliaments, had already argued in 1571 that in parliamentary representa- 
tion ‘the whole body of the realm, and the service of the same, was rather 
to be respected than any private regard of place or person’ (Hallam, Con. 
Hist. 1, c. v, p. 267).] 

67. Discourses , n, sects. 7, 32 (on solemn, sworn and binding contracts 
between the magistrates and the nation). 

68. The People, Sidney argues, is the source of all authority (1, s. 20) ; 
it creates authority (n, s. 6), and it determines its limits (ir, ss. 7, 30-33) ; it 
necessarily retains legislative power, even in a monarchy (in, ss. 13-14, 
45-6) ; and it continues to be a judge above all the magistrates (m, s. 41). 
The ruler is an officer appointed by and responsible to the people (n, s. 3 ; 
in, ss. 1 sqq.) : no obedience is due to his commands if they are unjust (in, 
ss. 11, 20) : resistance is permissible, if he abuses his office (in, ss. 4sqq.), and 
he may even be deposed (in, s. 41, cf. s. 36 — ‘the general revolt of a nation 
cannot be called a rebellion’); the people too [as well as parliament] thus 
retains the right of free assembly (m, ss. 31, 38). 

69. Cf. Locke’s Second Treatise , n, c. 10, §132, cc. 13-14. The people (or 
‘the community’) continues to be the fountain of all powers, and retains a 
right of reversion therein (n, c. 11, §141, c. 19, §§220 and 243); but its 
‘supreme power' only expresses itself in the event of the dissolution or for- 
feiture of authority (n, c. 13, §149), and the legislative power is sovereign 
‘whilst the government subsists’ (n, c. 13, § 150). [Locke goes further than 
Gierke allows in his view of the rights of the People. In c. 10, § 132, antici- 
pating Rousseau, he argues that ‘the majority, having. . . the whole power of 
the community naturally m them, may employ all that power in making 
laws for the community from time to time, and executing those laws by 
officers of their own appointing, and then the form of government is a perfect 
democracy’. Normally, we must admit, Locke regards the people as dele- 
gating its power to a ‘legislative’, rather than as making laws itself. Even so, 
as we have already had reason to notice (supra, n. 68 to § 16), he docs not 
speak of a contract between people and legislative, but of a unilateral act 
of the people vesting a trustee or ‘fiduciary’ power in the legislative. It 
follows upon this view that, while this fiduciary legislative may be called 
‘supreme’, or even ‘the one supreme power’, the people is always a super- 
sovereign, having another and higher ‘supreme power to remove or alter the 
legislative when they find the legislative act contrary to the trust reposed in 
them’. Thus the people comes into action, not in the presumably rare event 
of a breach of contract, but in the presumably more frequent event of ‘ action 
contrary to the trust’. For such an event, to judge from the analogy of the 
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treatment of the trustee in English Privatrecht, may be confidently expected 
by the tiustor who is also the beneficiary of the trust — all the more as he is 
in addition (in Locke’s theory of the political trust) the judge ofits execution ] 

70 . The people is the sovereign judge which decides whether the powers Locks on 
appointed by it, including the legislative power, observe their limits. If a the People 
formal organisation of its rights is lacking, it can appeal to Heaven : if it has as sovereign 
once removed the powers which have forfeited their authority, it can either judge 
content itself by simply placing authority in fresh hands, or erect an entirely 

new constitution. [Locke actually says, in c. to, § 13a, where he is speaking 
of legislative power which has been given for lives, or for any limited time, 
that upon reversion ‘the community may dispose of it again anew into what 
hands they please, and so (not ‘or') constitute a new form of government’. 

(The references which Gierke gives are to c. 19, esp. §§aia, 220, 242-3, and 
to c. 18, §§ 199-210; but they do not support his account of Locke’s views.) 

Nor does Gierke’s phrase about the people ‘appealing to Heaven if a formal 
organisation ofits rights is lacking’ correspond to what Locke actually says 
(c. 1 9, § 242). There is nothing in Locke about absence of formal organisation 
of rights: for him the community is ‘presently incorporate’ by the original 
contract of society, continues to remain in that condition, and is thus 
formally organised for vindicating its rights. Again, the ‘appeal to Heaven’ 
means something more definite, and more legal, than Gierke’s brief 
quotation suggests. Locke is arguing that if a controversy arises between 
the prince and some of the people on a matter on which law is silent or 
doubtful, the proper umpire is the body of the people, who have given him 
his power as a trust and can therefore decide upon his use or abuse of that 
power. If the prince, however, declines that way of determination, ‘the 
appeal then lies nowhere but to Heaven’ — i.e. the case is carried in the last 
resort to the divine ordeal of battle in civil war.] 

71 . Cf. supra, p. 108. 

72 . Contr. soc, 11, cc. 1-2, 7; m, cc. 15-16; cf. supra, p. 112. 0 

78 . On sovereignty as inalienable, see Contr. Soc. it, c. 1. Sovereignty, Rousseau on 
being nothing but the exercise of the general will, is inalienable. A contract sovereignty 
of subjection [pacte de gouvernement) would mean the dissolution of the people 
— il perdsa qualiU de peuple. Will simply cannot be ‘transferred’: the sove- 
reign may say, ‘ I do will what such and such a person wills ’, but not, ‘ I shall 
will whatever such and such a person may will to-morrow’. 

On the indivisibility of sovereignty, see n, cc. 6-7. The people is the only 
legislator: it needs to be instructed by an enlightened law-giver, because it 
is not always able to see the good which it always wills ; but the law-giver has 
only the office of proposing and drafting — le peuple mime ne peut, quand il le 
ooudrait, se dipouiller de ce dioit incommunicable. 

On sovereignty as illimitable, cf. nr, c. 16. A contract between people and 
king is inconceivable: sovereignty is illimitable as well as inalienable: la 
limiter e'est la ditruire : il n’y a qu’un contr at dans I’etat, e'est celui d’ association, et 
celui-ci seul exclut tout autre ; on ne saurait imaginer aucun contrat public, qui nef&t 
me violation du premier. 

On the impossibility of representation, see nr, c. 15. 

74 Government is a commission ...un emploi dans lequel, simples officiers du On 
Souveram, ils exercent dans son nom le pouvoir dont il les a fails dipositaires , et qu’il Government 
peut limiter , modifier on reprendre quand il lui plait , l’ alienation d'un tel droit slant in- 
compatible avec la nature du corps social et contraire au bout de 1’ association (nr, c. 1 ) . 
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The ‘institution of the government’ is not a contract, but a twofold act — the 
passing of a law in regard to the future form of administration, and the 
putting of this lawinto effect. The fact that the political body can thus achieve 
an administiative act [i.c. the act of putting the law into effect] before the 
existence of an administration is explained by this body’s astonishing con- 
junction of apparently contradictory properties [or, as Rousseau puts it, 
* by one of those astonishing properties ... by which it is able to unite opera- 
tions which seem to be contradictory’], it executes its own law par une con~ 
version subite de SouveiaineU en Democratic — that is to say, by simply instituting 
une nouvelle relation de tons a tons [in which, for the nonce, the citizens become 
magistrates], as when the English House of Commons turns itself into a 
committee of the whole House (m, c. 17). 

75. Conti, soc. in, cc. 11-14, 18; cf. supra, n. 209 to §16. 

76. Ibid, m, c. 14: d P instant que le Peuple est Ugxtimement assemble en Corps 
Souveram , toute jurisdiction du Gouvernement cesse, la puissance executive est suspendue 
et la personne du dernier Citoyen est aussi sacrle et inviolable que celle du pi emiei Magis- 
tral, parce qu’oit se trouve le Represents, il n’y a plus du Representant. Cf. also m, 
c. 18: every constitution is only provisional, and all offices are revocable: 
regular assemblies are required, each of which must open with the putting 
of two questions' (1) s’il plait au Souveram de conserver la presents forme du Gou- 
vernement ? (2) dil plait au Peuple d'en laisser l’ administration d ceux qui en sont 
actuellement chargte? 

77. Contr. soc. 1, cc. 6-7, 11, cc. 2, 4. 

78. Ibid, in, cc. 1-6, 16-17,' supra, nn. 213 and 214 to§i6. Rousseau, of 
course, is not blind to the contradiction between his own theory and the 
actual facts of contemporaiy constitutional law; but he treats all existing 
conditions as illegal, and without any binding force. According to his theory 
the moment at which this second moral person [that of the Gouvernement\ 
assumes the independent ruling authority which it is capable of exercising, 
and tends to exercise, marks the violation of the traitd social, the dissolution 
of le grand fiLtat, and the constitution of a new State, composed of the go- 
vernors only, and excluding the citizens, who thus revert to the liberty of 
the state of nature, and are not obliged, though they may perhaps be com- 
pelled, to render obedience (m, c. 10). 

79. In the theory of Sieyfes, for example, the person of the State is simply 
the community of associated individuals (cf. n. 1 17 to §16), and this com- 
munity, in virtue of its inalienable and illimitable sovereignty, cannot be 
bound either by a fundamental constitution or by law: on the contrary, it 
can abolish all positive law whenever it wishes, in the strength of the com- 
munity-will which is the final source and supreme controller of such law, 
and it can create new law by the simple expression of such will (1, pp. 1 3 1-6, 
143, 202 sqq.). But this omnipotence of the collective sovereign only 
appears in action when the nation uses its supreme right in a controversy 
about the basic constitution, and proceeds to form a constituent assembly 
by appointing extraordinary and plenipotentiary representatives (1, pp. 138- 
42). On the other hand, even in ordinary times, when there is no such 
assembly in session, the law which the nation itself has enacted controls 
the corps constitute, including the legislative no less than the executive, as a 
universally binding constitutional norm (1, pp. 127-37, n, pp. 363 sqq.; cf. 
also nn. 118 and 119 to §t6, supra). Cf. also Filangieri, 1, cc. 1, u, vh, 
c- 53- 
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80. Fichte lays considerable emphasis on the rule of law. In order to Fichte 
secure it, he postulates a government which, though it is responsible to the on the rule 
sovereign people, has its own independent basis; and he rejects as ‘illegal 5 of law 
forms both democracy proper, in which the community is judge and 
plaintiff at the same time, and despotisms in which the government is 
irresponsible (Works, in, pp. tssqq., isosqq.). 

81. Works, in , pp. isosqq., 160-3, 286 sqq. 

82. Ibid, nr, pp. issqq., 163, i66sqq. 

88. Ibid, in, p. 169. So long as the appointed ruling authority lasts, its 
will is the common will, and any other will is a private will. 

84. Ibid, m, p. 170. 

85. Ibid, hi, pp. i7isqq. 

86. Ibid, hi, p. 173. Fichte is not thinking here of a single large popular Fichte on 
assembly, but of assemblies in different places, which must, however, be meetings of 
‘really great masses’. Such ‘great masses’ are necessary, in order that the the commum 
force of the people may be unquestionably superior to that of executive 

officers (p. 177). 

87. Ibid, in, pp. 182 sqq. The people is never a rebel; for what is greater On popular 
than the people? Only God. The leaders of popular movements are pre- resistance 
sumptively rebels; but the presumption is cancelled as soon as the people 

follows them, and thus declares them to be in agreement with the real general 
will. See, to the same effect, Fichte’s Sittenlehre (of 1798), in Works, iv, 
pp. 238sqq. 

88. Fichte speaks expressly of a ‘contract of devolution’, arguing that On the 

in the making of that contract the magistrates negotiate with the people as contract of 
a ‘party’ to it, and are excluded from membership of the people in per- devolution 
petuity by accepting its terms. Once they have accepted these terms, and 
made themselves responsible, they can neither resign their office, nor be 
deprived of it, except by the common consent of both parties; and they must 
be given a free sphere of action in promoting the general good ( Works, m, 
pp. 163-5, 175-7)- 

89. Works, m, p. 176. 

90. Once the assembled people re-enters upon its sovereignty, as ‘ the On the 
Community’, the magistrates become merely a ‘party’: the ephors appear magistrates 
as accusers, and the executive officers as defendants : condemnation involves cmd the 
the penalties of high treason and perpetual banishment, but acquittal re- community 
stores the person or persons acquitted to the position of ‘magistrate’ ( Works, 

in, pp. 1 74 s qq-) • 

91. In his lectures on Die GrundzUge des gegenwartigen fyitalters (1804-5), Fichte's 
Fichte detaches the State from its individual members (cf. n. 66 to § 16). It later 

is now described as ‘a notion invisible in its essence’: it is ‘not individuals, philosophy 
but their continuous relation towards one another — a relation of which the 
living and moving author is the activity of individuals, as they exist in 
space’: again it is ‘the result’ which emerges from the union of the leader- 
ship of the governors with the strength of the governed when they follow that 
leadership (Works, vn, pp. 146-8). In his Rechtslehre also [1812] he adopts 
throughout an impersonal view of the State, ascribing sovereignty to ‘the 
emergent will for law and right’ which is manifested m the Ruler (Posthum- 
ous Works, n, p. 629, cf. Works, vm, p. 157). A similar view appears in the 
Staatslehre [1813!, where supreme authority is vindicated ‘for the highest 
human reason of a given age and nation’ (Works, iv, pp. 444sqq.). 
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92. Esprit des lois, xi, c. 6 : legislative power inherently belongs to le Peuple 
en corps... comme dans tin JStat libre tout homme gut est cense 1 avoir me dme libte doit 
fore gouvemi par lui-mime. 

Montesquieu 93. In dealing with the theory of separation of powers (xx, c. 6), Montes- 
avoids the quieu avoids entirely any treatment of the problem of sovereignty. In deal- 

problem of mg with the classification of States, he speaks of the souverame puissance of the 

sovereignly Peuple en corps in democracies (n, c. 2); but so far as other forms of State are 

concerned he only speaks of ‘government’ by a minority or a single person 
(11, cc. 3-5) — though he occasionally describes a king as Souveram (e.g. vi, 
c. 5) . He never makes any refei ence whatever to the personality of the State : 
the issue to which his attention is always directed is whether the three sortes 
de Pouvoir should be united in a single man or body of men, or divided be- 
tween several. 

Frederick the 94. Frederick the Great indubitably comes very near to a theoretical re- 
Great and cognition of the sovereignty of the people. Not only does he refer the origin 

the People of all ruling authority to a contractual act of devolution by the people: he 

also identifies ‘People’ and ‘State’, m contradistinction to the Ruler ap- 
pointed in virtue of that contractual act; and his famous saying that the 
Prince is le premier serviteur de I’&at also reappears in his writings in the foim 
that he is le premier domestique des peuples qui sont sous sa domination ( Antimach . 
c. 1, Oeuvres, 1, p 123, vin, pp. 25sqq., ix, pp. 196-7). [Gierke naturally 
seeks to cite the great authority of Fiedenck the Gicat. But it is not clear 
that Frederick was doing anything except to repeat, in a literary exercise, the 
current maxims of the Age of Enlightenment; nor is it certain whether, in 
identifying People and State, he meant (1) that the State is only the People, 
or (2) that the People is only the State — two seemingly identical propositions 
which are none the less very different.] The reader is also leferred to the 
expressions of the constitutionalist theory m Voltaire, de Mably, Blackstone, 
de Lolme, etc.; cf. the author’s work on Althusius, p 187 n. 186. 

Justi on 05.“ Justi regards the State as a single moral body, with a joint force and 

popular a single will ( Pfatur und Wesen, §28). In this body, it is ‘the basic authority 

rights of the people’ which is the source of all other authority and is constantly 

appearing in action itself— -determining the fundamental laws of the State, 
and limiting and binding the ruling authority which it confers (§46). Only 
the ‘ use ’ of the common possessions and powers is devolved upon the Ruler : 
the dominium emnens ( Obereigenium ) in respect of them all remains with ‘the 
People’, or ‘the whole State’, of which the Ruler is the ‘Representative’ 
(§49). The bearer of ruling authority cannot, therefore, use his authority 
for purposes repugnant to its final cause, or damage its substance (§50); 
and if he attempts to do so, the people may 1 evoke the commission 
which it gave (§47). If die Ruler cannot fulfil his commission, or if he 
violates the fundamental contract, his rights disappear (§§141-2, 146, 161). 
He must always ‘have in view the united will of the people’ (§§149-50): 
the basic authority of the people affords a presumption in favour of ‘ a limited 
ruling authority’ (§57); but even where the Ruler is unlimited this basic 
authority of the people sdll remains in force (§§67, 74). See also Justi’s 
Grmdrisz, §§9, 11, 15, 17, 23sqq., 2gsqq. 

Dualism 90. The ‘supreme active audionty’, once it has been appointed, is in- 

of People dependent, and not subject to the judicial cognisance of the people, because 
and Euler the people is paciscens [i.e, a party to a contract in which it has stipulated 
in his theory certain conditions in its own favour] and cannot be judge in its own case 
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(Natur und Wesen, §67). While the supreme authority observes the limits of 
the fundamental laws, it has the use of the whole power of the body politic, 
and thereby also of the powers and possessions of its individual members 
(§§45, 48) : the Ruler and the People are the two main parts of this body, 
connected together by the closest of ties, which can only be broken by a 
definite breach of contract (§§128, 130-42). 

97. Natur und Wesen, §§93sqq., 130-42. 

98. The people is the source of all authority; and moreover, in the Kant’s theory 
rational and only lawful and definitive State (which Kant calls the Republik), of popular 

it is also the ‘Sovereign’, inasmuch as true sovereignty or ruling authority rights 
belongs to the legislative, and the agreed will of the people should be the 
legislative (Works, vi, pp. 227sqq., vn, pp. i3isqq., §§45-6). The associated 
people itself thus emerges, by virtue of the political contract by which it is 
constituted, as ‘the universal Head’ (vn, p. 133, §47). The Regent (rex or 
pnneeps), as being the moral or physical person entrusted with executive 
authority, is to be regarded as the ‘agent’ of the people, or ‘the organ of the 
Ruler’ [i.e of the true Ruler — the people itself]. He is ‘subject to the rule of 
law, and bound thereby, and therefore he is bound by another than himself, 
that is to say, by the Sovereign’, who can ‘take away his authority, depose 
him, or reloim his administration’ (vir, pp. 134-5, §49> P- i37> vi, pp. 332, 

336). Similarly the people is the fountain of justice — though it has to 
exercise the right of judicial decision indirectly, through representatives 
chosen from and by itself (the Jury),* and, further, to leave execution to the 
courts of justice (vn, p. 135). Being ‘ the most personal of all forms of Right ’, 
the sovereignty of the People is inalienable: any contract, by which the 
people pledges itself to return the sovereignty it has once attained [by con- 
cluding the original political contract, which ipso facto constituted the political 
body so created sovereign over itself], is ‘inherently null and void’; and 
if any man exercises the power of sovereignty as a legislator, ‘he can only 
have control over the people through the common will of the people, Uut he 
cannot have control over the common will itself’ (vn, p. 159, §54). 

99. Cf. Works, vi, pp. 329-30: ‘an idea of the reason — that is to say, an Kant’s 
idea such as to oblige every ruler, in enacting law, to enact it as though it theory of 
could have proceeded from the will of the whole people, and, again, to oblige the as 
every subject, so far forth as he wishes to be a real citizen, to regard the law though 
as though he had concurred in the will enacting it in the manner aforesaid. . . 

this is the touchstone of the rightfulness of all public law’ : cf. also vn, p. 158. 

[We may almost say that Kant’s philosophy is a philosophy of the as though 
(als ob), in the sense that when a thing is done ‘as though’ it were another 
thing (e.g. when law is enacted by somebody other than the people ‘as 
though’ it were enacted by the people), it becomes that other thing. The real 
diffi culty which Kant is facing is whether a law for the general good can be 
enacted otherwise than by the general will. He answers that it can be — 

* Kant’s view appears to go beyond English practice, where the jury finds the 
facts on which the judicial decision is based. His distinction between the Recht- 
sprechung of the jury and the Aufuhrung by the Genchtshof corresponds to old Teutonic 
ideas and practices, m which the people assembled in a folk-moot judge, and a 
judicial officer (such as the sheriff) executes the judgment; but it does not corre- 
spond to the relations between judge and jury m England, where the jury is in no 
way analogous to a folk-moot, but is derived from a royal prerogatival method of 
‘inquisition’ into the facts, through ‘sworn’ representatives of local knowledge and 
opinion picked by royal officials, leading to a decision given by a royal judge. 
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provided that the enactor enacts ‘as though’ he were the general will. We 
might rejoin that no man or body of men other than the general will can 
act as the general will acts — i.e. can have gone through the dialectical process 
of social discussion, and taken the broad general social view, which a whole 
society can go through and lake.] 

Kant not a 100. The people cannot ‘ratiocinate effectively ’ about the origin of the 

democrat in supreme authority to which it is subject, and it must ‘obey the de facto 
practice legislative authority, be its origin what it may’. It ‘cannot, and must not, 

judge otherwise than as the Head of the Slate for the time being ( summits 
imperaru ) may will ’. The Head of the State alone is exempt from all coercive 
law: he is ‘not a member, but the author and sustainer of the common- 
wealth’, the one and only ‘gracious soveieign Lord’ in the State; and al- 
though there are norms or standards which the Ruler should observe in 
enacting laws, any and every law is binding on his subjects. It follows that 
the people can never enjoy a right of resisting the powers that be (it cannot 
even plead that right in case of necessity), or possess any authority to coerce 
or punish the Head of the State; nor can any constitutional provision be 
conceived, or admitted, by which a ‘publicly constituted opposition’ can be 
invoked to protect the rights of the people against the Head of the State m 
the event of his violation of the constitution, since any such authority would 
itself be the Head of the State, or would postulate the existence of a third 
Head of the Slate [to judge between it and the summits imperans]. True, there 
are ‘indestructible rights of the people as against the Head of the State’, but 
the only protection of such rights is ‘liberty of the pen, the one palladium of 
popular rights’. See Works, vr, pp. 323, 326 and 330-7, 449-50, vir, pp. 136— 
41, isBsqq. 

On this basis Kant also rejects the possibility of any alteration of the con- 
stitution by the people, and contents himself by appealing to ‘ the powers 
that be’ to observe the law of Reason, which requires that they should realise 
a constitutional system of government and thus cieate the only rightful and 
abiding constitution; Works, vh, pp. i57sqq. 

101. It is true that Kant believes that the ‘associated people’, in a con- 
stitutional State of this pattern, should not only represent the Sovereign [in 
the sense of representing the final and sovereign law of Reason], but should 
actually be sovereign itself, in the sense of exercising legislative authoiity 
through the deputies whom it elects ; but since it cannot, in its capacity of 
legislative, enjoy any executive poweis, or pronounce any judicial decision, 
the people is left completely impotent as against the other powers; Works, vi, 
pp. 416-20, vn, pp. 131-6, 159-60. 

102. Cf. Works, vii, pp. 158-9, §52 : ‘this is the only permanent constitu- 
tion of the State, in which law is self-governing and depends on no special 
person’. Cf. also pp. 156 and 173. 

103. Cf. nn. 41 and 47 to § 14. 

‘ Mixed * 104. Thus Horn argues that there cannot be a mixta Respublica, because 

and majestas is no more divisible or communicable than intellectus Petri cani cam- 

limited' mumcari potest. Any division of the rights of supreme authority means a 

States complete confusion and destruction of majestas: even in Poland (as was also 

the case in Scotland at an earlier date) the King is still the Sovereign, 
although his modus habendi majestalem is limitatus by the pact which obliges 
him to consult the proceres. De civ. in, c. un. §3, and n, c. 2, §8, c. 10, §5; cf. 
Becmann, c. 24, §6. 
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105 . Gf. Micraelius, 1, c. 13, §§3sqq.: there is a forma mixta, but it only 
exists in the sense of a forma temperata, and this designation is pretcrable. 

Similarly Knichen, after giving an exhaustive account of the position of the 
controversy, arrives at the view that it is best to avoid the conception of a 
forma mixta, because the question is really one of limitata (rather than of 
mixta) summa potestas (Opus. pol. 1, c. 8, th. 8, pp. 318-22). 

Fenelon also, while he rejects equally despotisme des Souverains et de la 
Populace, regards a forma mixta as impracticable, because it involves partage 
de la Souoerameti (c. xn) ; and he describes, with an obvious prepossession in 
its favour, a system of monarchic tnoderee par Paristocratie, in which the King 
needs the consent of an aristocratic chamber for legislation, and that of the 
people itself for the imposition of new taxes (c. xv). 

106 . If this line was taken [i.e. if it was argued that limited sovereignty 
was inconceivable, and that States with constitutional limitations upon the 
rights of the Ruler were only ‘mixed’, and not pure, forms], the result, on 
the basis adopted by Bodin and Hobbes and other advocates of absolutism, 
was simply to demonstrate the non-existence of such States; for on their 
view the real sovereign must always be either one man, or a single aristo- 
cratic council, or the people itself as a single unit, and no constitutional 
limits were legally binding upon that sovereign. 

Arnisaeus, on the other hand, though he regards any limitation of sove- 
reignty as inconceivable, admits the possibility of its division (cf. n. 47 to 
§14). Spinoza too sketches the ideal of a limited monarchy, although he 
considers absolute monarchy alone to be real monarchy (cf. Tract, pol. 
cc. 6-7, and supra, n. 10 to § 17). 

107 . Pufendorf, Jus nat. et gent, vn, cc. 4,5, §§12-15, c. 6, § 13; De off. horn, 
et civ. cc. 7, 8, §12. 

108 . Thomasius, Instil, jur. dm. in, c. 6, §§32-3, 38-56, 59-61, 156-60. 

109 . J. H. Boehmer, Jus publ. miv. 1, c. 3, §§ 25-6 : the mixtus status, when 
it occurs, is in any case a monstrum Reipublicae, because it depends on a division 
of powers, and such division disturbs tmio. 

110 . Hert, Elem. 1, 11, §8. 

111. Schmier, Jus publ. miv. 1, c. 4, nos. 30-55 : a genuine forma mixta, 
when it occurs, is necessarily informis, because majestas is indivisible [and to 
divide it therefore destroys the forma Reipublicae and makes it informis] . All 
that is compatible with the essence of the State is (1) ‘limitation’ of majesty 
in regard to its modus habendi and (2) the participation of others in its 
admmistratio. 

112. Gundling, Jus nat. c. 37, §§21-36, Disc. c. 36. Any respublica is Gundling, 
‘irregular’, when the ‘Subject’ of majesty is several different persons, and on the mixed 
not una persona physica vel moralis, and when majesty is therefore divided, and State 

the State is without unity and a soul or spirit. There is nothing, therefore, m 
a respublica mixta, and Sidney’s view is a mere chimaera, but people may aU 
the same live happily in such a State, per accidens, as they do m England, 

Germany and Poland. Gf. Jus nat. c. 38, §§ 19-23, where Gundling argues 
that the people may draw the sword in a ‘limited and irregular form of 
Slate’, in which tuetur...musqmsque jus suum ex pactis quaesitum; but it is 
otherwise, he adds, in a regular form of State. 

118 . Hemeccius, Elementa, n, § 138. 

114 . Heincke, Syst. 1, c. 3, §§24-5 (note the sharp distinction, in §26, 
between the mixed constitution and the forma temperata). 



Gierke’s Motes 


356 

' Irregular ’ 115. We find Hert, for example (loc. cit.), already developing [in his 

6'toto Elemnta of 1689] a formal scheme of respublicae irregulares which includes five 

subdivisions — Despotisms, Patrimonial Slates, Vassal Slates, and Unions or 
Confederations, in addition to Mixed States. Schmicr (1, c. 4, ss. 1-3 of his 
Jus publ. univ. of 1722) distinguishes three kinds of inegular cmtates — ex 
defectu Jims, ex defectu farmae, ex defectu nexus. Cf. also Gundling [in 1714J, 
n. 1 12 of this section. 

116 . Otto’s Commentaries on Pufcndorf, § 12 on De off. hom. et civ. 11, c. 8. 

117. Titius, Spec. jur. publ. vn, c. 7, §§31-3 and 53-63. In the civitas laxa , 
we have to ascribe majestas plunbus simplici saltern obligatione connexu dwisirn 
vel indmsvm', but even in such a case the State is one, and the ‘Subject’ of 
political authoiity is unum, sed non satis unitum. 

Theories of 118. See Besold, Diss. de statu Reip. mixto, c. 1 (where the phrase commum- 
partnership cata majestatica potestas occurs); cf. also the author’s work on Althusius, 
in sovereignty pp. 169 n. 138, 181 n. 170, 355 nn. 77 and 78. In using the argument that 
the Emperor and the Estates of Germany were only conjmctim [and not 
severally or separately] the ‘Subject’ of a single and indivisible sovereignty, 
thinkers were especially concerned to rebut the attacks of Hippolithus a 
Lapide and Pufendorf on the prevalent theory, and to vindicate the con- 
stitution of the Empire from any taint of irregularity. 

119. Huber, Dejure civ. 1, 3, c. 1, §§21-3, c. 5, §§24&qq., 7gsqq.,i, 8, c. 6. 
Such communities [in which sovereignty is shared] may arise in conse- 
quence of the rights of majesty being either alienated or prescriptively 
acquired by one of the three parties concerned — prince, nobles and people, 
x, 3, c. 89. While there is no possibility of applying legal coercion to a 
Sovereign, the application of such coercion to the Imperans is a conceivable 
thing when the people m societatem imperii, saltern pro parte, receptus est; 1, 9, 
c. 5> §49- 

1S)0. For attempts to defend the mixed form of State by the doctrine of 
partnership in sovereignty see e.g. Cellarius, c. 9, §35 ( conjunctim sumpti); 
Kestner, c. 7, §§5 and 8 (in solidum) ; Alberti, c. 14, § n ; H. dc Qocceji, Pro- 
drornus (a different view appears in S. deCocceji, §624) ; Heineccius, n, § r2fi, 
and especially Scheidemantel (1, pp. 156-62). Scheidemantel — agreeing 
with Pufendorf, Real, Mercier and Rousseau, as against Grotius, Arnisaeus, 
Piccartus, Montesquieu, Mably and Justi — attacks any division of the 
rights of majesty as an offence against the unity of the State, describing the 
appearance of such division as ‘a disease’; but he admits the possibility of 
a partnership in majesty, i.e. a participation of several ‘Subjects’ in the 
exercise of its rights. 

121. Thinkers, as a rule, were shy of treating in any detail this problem 
of the nature of the shares [possessed by the different ‘Subjects’ of majesty], 
contenting themselves with such phrases as were suitable for describing 
the legal position of ownership by gesamte Hand in German law [cf. supra, 
p. 185, n. * ]. There were some who assumed, in respect of systems of joint 
majesty, a condominium plurium in solidum analogous to the condominium of 
private-law groups; cf. Kestner, loc. cit, and especially Vitriarius (1, 7, 
§§4-6), who speaks of a single Right with ‘Subjects’ who are ‘diverse 
and mixed’, parallel to the obligation of correi debendi [where there are 
multiple debtors, but a single ‘Object’ owed by them all; cf. supra, p. 123, 
n. * ]. There were others who spoke of ‘ideal’ shares: cf. Besold, loc. cit., 
and Frantzken, Diss. de statu Reip. mixtae (in Arumaeus, ro, no. 27). 
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122. Thus we find Hulderic ab Eyben arguing — in his De cede Majeslatis The ‘shares’ 
Romano-Germanicae ( Scripta , in, no 5), c. 1, §§3isqq. — that in a mixed form in the 

of State several ‘Subjects ’ together form the ‘common Subject’ (miscetur non pai tnership 
majestas, sed subjectum) ; but he proceeds to add that the exercise of supreme 
authority [i.e. the actual use of majesty, as distinct from majesty ‘in itself’ 
when regaided as an abstract power] may be either (1) divided among 
several users, or (a) managed on a joint system in some respects, but divided 
in others (§37) — the latter being the case in Germany, in so far as the au- 
thority of the territorial princes is really a case of the distribution of imperial 
sovereignty among different persons for separate use (c. 3) fi.e. in Germany 
imperial sovereignty is in some respects managed on a joint system, in which 
the Emperor and the Estates are associated, but in other respects it is divided 
among territorial princes]. 

123. Achenwall, n, §§186-7. 

124. Like Arnisaeus, Grotius, Limnaeus, and other thinkers of previous 
centuries, we find Clasen (tr, c. 9), Felwinger (Diss. deRep. mixta, pp. 41 7 sqq.) , 
and Boeder (n, c. 2 ;m, cc. 1, 8), still maintaining the conception of a forma 
mixta with a real divmo majeslatis. 

126. Thus Treuer, in commenting on Pufendorf, De off. hom. et civ. n, c.7, 

§9, contends that majestatis dtvisio is generally possible and advantageous, 
and does not produce a monstrum, because respublica perpetuum majestatis 
subjectum manet. 

126. Leibniz (Spec demonstr. polit. prop. 16, p. 537) argues that in dealing Leibniz 
with the jus majestatis, as in dealing with any jus, we have to draw a dis- on the mixed 
tinction between ipsa ms etpotestas and exercitium. On this basis we can ex- State 
plain mixturae formarum: Poland is a democracy if we look at the vis, but a 
monarchy if we look at the exercitium summae potestatis. 

127. On the beginnings of the theory that the three ‘powers’ should Division of 
necessarily be divided — a theory which may already be traced in Buchanan powers 
and Hooker and Sidney— see the author’s work on Althusius, pp. 157 &. 102, 

163 n. 1 19, 355 n. 79. Sidney regards a ‘mixed or popular government’, 
combining all the three forms of State, as the best (c. n, ss. 8-29) ; but he does 
not definitely bring the idea of division of powers into connection with this 
doctrine. Locke also does not examine the relation of the system of division 
of powers, which he postulates in n, cc. 12-14 and 19, to the mixture of the 
different forms of which he speaks in n, c. 10, § 132. [Gierke is here reading 
too much into Locke. The passages cited (il, cc. 12-14 and 19) do not 
warrant the view that Locke postulates a system of division of powers — at [Locke’s 
any rate so far as their exercise is concerned. He simply seeks to distinguish, theory of 
in thought, between the different functions of political authority. He is the three 
dealing with the logical analysis of functions, rather than with the practical powers'] 
question of separation (or union) of the organs which exercise functions. 
Distinguishing three functions, he only remarks (1) that in practice ‘the 
legislative and executive powers come often to be separated’, because the 
former is not always in session, while the latter is always in action, and (2) 
that the executive and federative powers are ‘really distinct in themselves’ 

(the one dealing with internal administration, and the other with treaty- 
making and foreign policy), but ‘are almost always united’ in exercise (ir, 
c. 12, §§ r44, 147). This implies a distinction between a legislative organ 
which is not always in session, and a joint executive-federative organ which 
is always in action; but it is a distinction merely based on continuity or dis- 



358 


Gierke’s Notes 


Montesquieu 
on division 
of powers 


Rousseau's 
attitude to 
mixed 

constitutions 


Siey&s 
on division 
of fiowets 


continuity of operation, and Locke’s theory of the ‘supreme power’ of the 
legislative (subject always to the over-sovereignty of the community itself) 
is a theory which does not square with the idea of a separation of powers as 
necessary to liberty. On the whole, Locke believes in a united or single 
sovereignty, which is immediately vested in the legislative, and ultimately 
in the community — though he admits that where ‘the executive is vested in 
a single person who has also a share in the legislative, there that single 
person, in a very tolerable sense, may also be called supreme’. But this is 
a guarded phrase, extorted by English conditions, and immediately qualified 
and modified (n, c. 13, §151); and Locke also hastens to add that ‘the 
executive power placed anywhere but in a peison that has also a share in the 
legislative is visibly subordinate and accountable to it’ (§152).] 

128. Esprit des lois, XX, cc. 2, 4, 6, vi, cc. 5-6. 

129. Ibid. XI, cc. 4, 6. But Montesquieu is in favour of as much division 
of powers as possible even in simple forms of State, and he deals with the 
way in which it may be achieved under different constitutions, xi, cc. 7-30. 

130. Montesquieu goes to the length of declaring that a constitution, in 
which le peuple en corps can draw all the powers into its own hands, is the 
greatest menace to liberty : xi, cc 5, 6. In a proper State not only the judicial, 
but also the executive power is independent of the popular assembly or the 
assembly of popular repiesentatives: lepouooir arrite le pouvoir, and the three 
powers can impede one another in moving, mats comme par le mouvement 
necessaire des chases dies seront contravntes d’aller, elles seront forcds d’aller de 
concert , xi, cc. 4, 6. 

131. Contr. soo. m, c. 2. 

132. Ibid, hi, cc. 4, 7. It depends on circumstances whether the gouverne- 
ment mixte is to be preferred to the gouvemement simple : strictly speaking, there 
is hardly such a thing as a gouvemement simple. 

133. Ibid. 11, c. a. Whether we look at the ‘Subject’ owning, or the ‘Ob- 
ject’ fiwned, Sovereignty is indivisible: political theorists behave like Japan- 
ese jugglers, who cut a child into pieces, throw the pieces up into the air, and 
make a living child come down; tels sont d peu prls le tours de gobelet de nos 
politiques ; apris avoir dimembri le corps social, par m prestige digne de la fiire ils 
rassemblent les pikes on ne sait comment. 

134. Ibid, hi, c. 1 : just as all voluntary action has two causes which must 
both be operative, volonti and puissance, so, in the body politic, there must 
necessarily be a distinction between volonti and force, or in other words 
between puissance Ugislative and puissance exicutive', and while the former of 
these must belong to the sovereign body, it need not necessarily possess the 
latter. 

135. See n. 74 to this section; cf. also Contr. soc. n, c. 6 and m, c. 1, where 
the argument is pressed that legislation, being the only possible expression 
of the general will on general objects, is the only possible activity of 
the Sovereign when acting as such; while political activity of any other 
kind, being action parlicidUre, is merely an action de magistrature, even when 
the Sovereign itself undertakes that activity. [See n. 74 supra, on the 
sovereign community turning itself into a democracy, and the citizens 
making themselves magistrates, for purposes of executive action.] 

136. Cf. supra, n. 78 to this section. 

137. Such an approach to the principle of division of powers appears in 
Siey^s, 1, pp. 283sqq., 445sqq., 11, pp. s63sqq., 371 sqq. and 37fisqq. Here 
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division of powers is justified by the argument that though there is only one 
political authority- — that of the social body itself — there are different organs 
of that authority, based on different commissions given by the society. 

Sieyes also attempts to argue for a system of concours of powers, instead of a 
balance or equilibrium. 

See also Fichte’s Naturrecht, 1, pp. ig3sqq. {Works, m, pp. i6isqq.). 

Fichte, however, subsequently rejected the idea of division of powers in his 
Rechtslehre {Posthumous Works, 11, p. 63a). 

138. This combination of the mixed constitution and division of powers Division of 
appeals in Blackstone, Commentaries {1765), 1, c. asqq.; in de Lolme, The powers and 
Constitution of England (1775, first published in French in 1771); m the Abbe the mixed 
de Mably, Doutes proposes aux philosophes iconomistes sur Vordre naturel et essentiel constitution 
des sociiUs politiques (1768), Lettre x, and De la legislation ou des Pnncipes des 
lots (1776), in, c. 3; and in other writers. [Among other writers who com- 
bine the mixed constitution and division of powers may be mentioned Paley, 
who in his Principles of Moral and Political Philosophy (1785), Book vi, c. 7, 
argues (1) that the British constitution is formed by ‘a combination of the 
three regular species of government ’, and (2) that the security of the constitu- [Paley, 
tion depends on a ‘balance of the constitution’, or ‘political equilibrium’, Burke 
securing each part of the legislative — King, Lords and Commons — ‘from the and Paine ] 
encroachments of the other parts in the exercise of the powers assigned to it’. 

The balance, Paley argues, is double: it is both a balance of power, and a 
balance of interest. Paley differs from the general continental usage in 
speaking of a balance or equilibrium, not of the three powers (legislative, 
judicature and executive), but of the three parts of the legislative. This was 
natural in England, where the legislative, or Kmg in Parliament, was re- 
garded as everything, so that any parts or divisions must necessarily be parts 
of it. It is this point of view which enables Paley to identify the mixed con- 
stitution with division or balance of powers ; for if King, Lords and Commons 
are the powers divided or balanced, then — since they represent respectively 
monarchy, aristocracy and democracy — the constitution is a mixed constitu- 
tion uniting all these three forms. It may be added that Paley’s view is the 
general English view of his time. It is expounded by Burke in the Thoughts 
on the Cause of the Present Discontents ( Works, in Bohn’s edition, 1, p. 333), and 
also in the Reflections, where the constitution is described as ‘the engagement 
and pact of society’ by which ‘the constituent parts of a State are obliged 
to hold their public faith with each other’ {Works, n, p. 294). This general 
idea is criticised by Paine, both in his Common Sense of 1 776 (where he assumes 
that ‘ the component parts of the English constitution ’ are * the base remains 
of two ancient tyrannies’, monarchy and aristocracy, ‘compounded with 
some new lepublican materials in the presence of the commons’, and then 
argues that ‘ to say that the constitution of England is a union of three powers, 
reciprocally checking each other, is farcical’), and in the Rights of Man of 
1791-2 (where in Part 1, Conclusion, he criticises ‘mixed government, or, as 
it is sometimes ludicrously staled, a government of this that and t’other', as a 
cause of corruption (because the hereditary part tries to buy up the elective) 
and of irresponsibility (because each part tries to shuffle off blame on the 
others).... It seems curious, by the way, that the English thought of the 
eighteenth century does not regard the judicature as a ‘part’ of the Constitu- 
tion, in any way parallel to the other ‘parts’ of which we have spoken. But 
the reason is simple. Concentration on the King in Parliament eliminates 
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the judges, who are not, as a body, a ‘part’ of that organisation. At the same 
time we must notice that Paley, when he comes to the administration of 
Justice (vi, c. 8), is quite clear that it is ‘the first maxim of a free State’ that 
‘the legislative and judicial chaiacters be kept separate 5 , and that there 
should be a ‘division of the legislative and judicial functions’. Similarly 
Burke, though he regards the King and the two Houses as the constituent 
parts of the State, and as jointly sovereign, also says in his Reflections {Works, 
n, 476) that ‘whatever is supreme in a State ought to have as much as 
possible its judicial authority so constituted, as not only not to depend upon 
it, but in some sort to balance it’... On the general theory of the parts of 
the constitution and sepaiation of powers see the Report of the Committee 
on Ministers’ Powers (Cmd 4060), pp. 8fT.] 

The theory 139. See, e.g., Wolff, Instit. §§993, 1004; Daries, §767 (but he argues, in 
of the mixed §§786-7, that limited monarchy is not a forma mixta)-, Nettelbladt, §§1143, 

constitution 1 155-7, 1 197 (who suggests, in dealing with the mixed constitution, that 

m Germany sovereignty can belong to several ‘Subjects’ at the same time in any one 

of three ways — (1) in partes divisae, or (a) indivisa, on a basis of joint 
ownership, or (3) partly divided and partly joint — and that none of these 
ways is absurd); and Ickstatt, Opusc. ir, op. 1, c. r, §§18-21 (who takes the 
same line). 

Hoffbauer ( Naturrecht , pp. 307-14) treats mixed constitutions with special 
fullness. He divides them into three kinds — ‘limited’, ‘the mixed in the 
proper sense of the word’, and ‘partly limited and partly mixed’. He is the 
only writer who attempts, after distinguishing the diffeient ‘Subjects’ of 
sovereignty involved, to re-unile them again in ‘a moral person in the wider 
sense ’ (pp. so6, 29a) ; but he does so by extending the conception of the moral 
person to a point at which it ceases even to imply the existence of a partner- 
ship among the different juxtaposed ‘Subjects’ (p. 190; cf. n. 190 to 
§16). 

1 40". Frederick the Great himself ( Antimach . c. 19) had already declared 
that the English Constitution was more worthy to be adopted as a model 
than the French, 

141. Justi ranks as the best constitution the form which is a ‘mixture’ of 
the three simple forms, with a ‘division’ and ‘equilibrium’ of the different 
‘powers’; and this is the basis of his sketch of an ideally good constitution 
for all times and places ( Grundrisz , §§135-69; Natur und Wesen, §§51-61, 
93-7, 142). 

142. A. L. von Schlozer holds that all Principes simplices are a menace, and 
only a Pnnceps compositus is endurable. We must therefore mix forms of State, 
as a physician mixes his drugs; and a mixture of the three forms, with a 
division of sovereignty, is ‘the best attempt of poor humanity, which any- 
how must have a Slate’. This ideal form has been attained in England; ‘ but 
it has not been discovered by Philosophy, or Romulus, or the Earl of Lei- 
cester:* it is due to accident, guided by bon Sens, and favoured by cir- 
cumstances’; pp. 144-55, §§23-8; P- 1 15, §3- 

Kant on 1 43. Kant achieves this result by his famous comparison of the legislative, 

the logic of executive and judicial powers to the three terms (major premise, minor 

the mixed premise, and conclusion) in a practical syllogism; Works, vi, pp. 418-20, 

constitution vii, pp. 131-6, 159-60. The three powers are co-ordinate with one another 
as ‘independent moral persons’; but at the same time, inasmuch as none of 
* Simon de Montfort? 
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the three can usurp any of the functions of the other two, each is also sub- 
ordinated to the others; ibid, vn, p. 134. Cf. also p. 153 supra. 

144. See Pufendorf, J. n. etg. vm, c. ia, §§1-4 (it follows, he argues, that 
responsibility for past debts continues, ranks and orders still remain the 
same, etc.) ; Alberti, c. 15, §§5-9; Schmier, ir, c. 4, s. a, §1 ; Locke, n, c. 19, 
§§ a 1 1 sqq. ; Hertius, Opusc. r, 1, p. 396, §§ 1 i-ia, n, 3, p. 54, §§ 7-8 ; Gundling, 
c. 38, §§ 1 1 sqq. ; Scheidemantel, m, pp. 409 sqq. 

145. Pufendorf, loc. cit. §§5-6, argues that when a State is divided into 
a number of States, its debts must also be divided pro rata. An independent 
colony is not, howevei, responsible for the debts of the mother-country, since 
this is a case not of alteration but of procreation. When several States unite 
to form an entirely new State, rights and liabilities are transferred to this 
new State; and when a previously independent State is made a province, the 
State annexing it must similarly take over its liabilities, along with its rights, 
as in ipso corpore haerentia. Cf. also Schmier, loc. cit., who holds that divisio 
or unio does not mean the destruction of the existing political authority, 
but partition of it or participation in it; Hertius (Opusc. 1, 1, pp. ag3sqq., 
§§9-10), who distinguishes the four cases of merger, annexation, simple 
adhesion, and personal union; Gundling, c. 38; Scheidemantel, in, 
pp. 408-36. 

On complete disintegration of the State, either through the total dis- 
appearance of its physical basis or the total dissolution of its nexus, cf. 
Pufendorf, loc. cit. §8; Schmier, v, c. 4, s. 2, §3, Alberti, c. 15, § 10; Hert, 
loc. cit. p. 295, §10; Locke, n, c. 19, §311; Rousseau, in, c. 11. 

146 . Cf. nn. 126, 129, 147, i6r, 168, 170, 186, 213-14, and 238 to §16; 
and also n. 7 to §17. 

The most detailed treatment of the question [i.e. the question of the nature 
of the ‘person of the State’ when the Ruler is a collective body of persons] is 
to be found in Ickstatt, Opusc. n, op. 1, dejure majorum m conclusis cimtatis com- 
munibus formandis. He starts from the principle that a decision of the State is 
a voluntas totius reipublicae determinata de medio quodam saluti pubheae effectum 
dandi; that this determination of the will belongs to the ‘active Subject’ of 
‘supreme power’; and that it is therefore achieved by the will of a ‘single 
moral person’ in a monarchy, and by the decision of a ‘composite moral 
person’, based on previous deliberation and argument, in ‘polyarchical’ 
forms of State. He proceeds, on the basis of this principle, to deal with 
majority-decisions both under jus publicum universale (c. 1) and under the 
public law of Germany (c. 2). See also Heincke, 1, c. 3, §§16-23. 

147. This was regarded as one of the cases in which unus homo plures 
personas sustmet , cf. nn. 139, 159 and 173 to §16. See also Huber, 1, 3, 
§§24-38, and Nettelbladt, §1194. 

148. Titius refuses to distinguish public and private law by the different 
purposes to which they are directed, ‘as is generally done’; he prefers 
to distinguish them by the different ‘Subjects’ of rights to which they relate. 
Public law relates to Subditi constituendi, and to Imperantes constituendi et con- 
stituli qua tales; private law relates to Subditi constituti, and to Imperantes 
jiixta conditionem pnoatam. Accordingly, while Subditi constituti m a formed 
and operative State [as contrasted with Subditi who have still ‘to be con- 
stituted’ when the State is in process of formation] no longer possess a 
persona publica, and have only a private personality, the Ruler always 
possesses a persona duplex s and we must always distinguish his public and his 
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private personality. There are, however, mixed situations (such as that pre- 
sented by the private law peculiar to princely families) ; * and the ‘private 
person’ of the Princeps is not necessarily subdita (Spec.jur. putt. 1, c. 1, §§43-52). 

149. Cf. e.g. Huber, 1, 9, c. 5, §72; Herl, Comment, et Op. I, 3, p. 52, 
§§4-5; Wollf, Insiit. §1012 (where a distinction is drawn between actus regii 
et piioati). 

150. Mevius, for example ( Prodromus , v, §29), and Hert (loc. cit. p. 53, 
§6) argue that the Ruler, and therefore the State itself, acts when the 
ministri summae potestatis act, provided that the latter are acting within the 
limits of their office. Schmier, on the other hand, argues altogether in terms 
of private law (in, c. 5, nos. 48-64, de obligation summae potestatis ex facto et non 
facto officialium). See also Stryck, Dm. rv, no. 15, de obligations Principle ex 
facto ministn. 

151. Huber, 1, 9, c. 5, §§53-72: obligations, quae propter rempubheam imtae 
sunt, tenent omnmo successorem, non ut haeredem, sed ut caput civitatis, immo ut 
ipsam Civitatem: where such obligations are concerned, there is no question 
of probabilis ratio, versiof and the like; the only question is whether the Im- 
pel ans, qui personam Civitatis constilu.il, has acted within ‘the limits of his 
power’. Pufendorf, J. n. et g. vin, c. 10, §8. ipsa cimlas obligata, but its obli- 
gation exists only when there is probabilis ratio, and does not extend in in- 
finitum. Schmier, n, c. 4, s. 1, §3: the question is whether the corpus Um- 
versitatis is bound; and this is the case when a contract has been made, 
nomine populi et ad salutem communem, within the sphere of the Ruler’s office. 

All these three writers, it should be added, seek to apply the usual rules 
of simple inheritance in dealing with ‘patrimonial’ States, it is only when 
they are dealing with regna voluntana or usufructuana that they distinguish 
between inheritance of private property and succession to the Grown. 
Titius (iv, c. 5) opposes this point of view. He argues that when a Ruler 
has duly acted in the name of the Respublica, and thus the Respublica ‘ per caput 
suum tioluit', his successor incurs responsibility in all cases alike [whether 
the monarchy be patrimonial or non-patrimonial] for one and the self- 
same reason — viz. that ‘respublica velut persona immortalis adhuc durat...et 
nunc etiam adhuc vult’. It is true that in non-patrimonial monarchies 
the successor does not lake over his legal position from the defundus ; 
but he takes over his position, none the less, from the civitas ipsa. The 
analogy of the limited responsibility of a tenant succeeding to a fief does 
not hold good [in regard to a non-patrimonial monarchy] : the new tenant 
of the fief succeeds to a homo singulars, while the new holder of the Crown 
succeeds to the caput corporis liberi et adhuc dur antis; in the one case it is 
the factum defuneti which is in question, while in the other it is the factum 
personae vwentis. The same rule, therefore, applies to elective [or non-patri- 
monial] monarchies as to other forms; and exceptions [from this general 
rule of the successor’s responsibility] can only be recognised when there has 
been an act of the predecessor contravening the fundamental laws — for then 
it can be said that respublica non egit — or when there has been a case of in- 
consulta prodigalitas or some other special circumstance. [Roughly expressed, 

* The Hausrecht or dynastic rules regulating e.g. marriage. 

t Versio = versio in rem = an application of money or other proceeds by the 
previous ruler to the res to which the new ruler succeeds, so that the new ruler 
benefits by such application, and may therefore be held to incur a correlative 
obligation. Cf. n. 89 to § 14. 
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the difference between Titius and his three predecessors is that they were 
ready to allow that the hereditary king of a patrimonial monarchy inherited 
all the rights and obligations of his predecessor in title, but held that a 
nan-hereditary king was in a different position; Titius, on the contrary, con- 
tends that there is no difference between the two, because in either case the 
rights and obligations are really those of the immoital State, and their 
continuity is not affected in any way by the hereditary or elective character 
of the Ruler. Perhaps we shall understand the theory of the predecessors 
of Titius better if we assume that in their view a ‘patrimonial’ monarchy is 
not simply an hereditary monarchy: it is a monarchy in which, as Loyseau 
says, ‘the king by title of prescription possesses or owns sovereignty’, and 
therefore (if sovereignty be regarded as the essence of the State) owns, or 
is, the State (PjStat c’est moi). On this basis the king in such a monarchy of 
course takes over everything alike from his predecessor — public rights 
equally with private, and public obligations equally with private— because 
there is no distinction between public and private, all public status having 
become the possession or property of the king. When we get to non-patri- 
monial monarchies, we shall have to distinguish ‘private’ and ‘public’; 
but if we hold the view of patrimonial monarchies just described, it will 
only be when we get to monarchies other than patrimonial that we shall 
begin to make this distinction. Titius, we may add, is really challenging 
the idea at the bottom of the ‘patrimonial theory’, at any rate by 
implication.] 

J. P. von Ludewig (Op. i, 1, op. 8, pp. 539-646, De obligation successors in 
prmcipatus) puts the conception of patrimonial monarchies completely aside, 
and thus rejects the usual distinctions drawn by other writers. He uses, as 
the thread to guide him through the labyrinth, the dictum of Baldus, that 
the successor is responsible if, and to the extent that, there has been action 
nomine et auctoritate Reipubhcae inter tot mortes principum suorum immortalis (c. 

1, §8). He accordingly denies that the successor is bound in any caseVhere 
the ‘limits of the office and dignity ’have been overstepped by his predecessor; 
and he therefore decides the question of the extent of the successor’s re- 
sponsibility, in any particular case, by the. formula imperii [which fixes ‘the 
limits of the office and dignity’], c. 4. But even Ludewig, in the issue, falls 
back into a private-law point of view, cc. 5-7 [i.e. he lets drop the thread of 
the public-law rights and duties of the immortal Respublica, and goes back 
to terms of the private-law rights and duties of the personal ruler]. 

152 . J. H. Boehmer (P. spec. 1, c. 3, §35, n, c. 3, § 16) goes to the length of 
making all responsibility [incumbent upon a successor] depend simply and 
solely upon hereditary succession to the universitas juris’, and he accordingly 
considers successores Utulo smgulari (e.g. rulers by right of election or by virtue 
of contract) as not intrinsically obliged, because they rule ex novo plane jure. 

But he adds that it is proper for such rulers to recognise any act of a pre- 
decessor which has been done intuitu officii or has brought advantage to the 
State. 

153 . See the author’s work on Althusius, pp 305-6. The only dispute When the 
turned on the question, what was necessary to constitute legitimation [of an usuiper 
irregular ruler]. At first, thinkers were generally content to answer, ‘The becomes 
express or tacit assent of the people’. Later, we find the advocates of legitimate 
popular sovereignty insisting exclusively on the necessity of an ab- 
solutely free assent of the people (e.g. Sidney, in, s. 31, and Locke, 11, c. 16, 
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§§175-96, c. 17, §§197-8), while the advocates of the sovereignty of the 
Ruler require, in addition, an act of renunciation by the legitimate ruler 
(e.g. Kestner, c. 7, §§20-1; H. Cocceji, De regindne usurpationis rege ejecto, 
Frankfort, 1705; Schmier, n, c. 2, s. 2, § 1, nos. 82-98; NeUelbladt, §§1267-8; 
and Achenwall, n, §98). Often, however, the mere fact of possession was 
allowed to confer a prescriptive title to ruling authority. 

From an opposite point of view [i.e. from a point of view which does not 
seek to safeguard the rights of the legitimate ruler] we find Hobbes ( Leviathan , 
c. 21), Conrmg and J. H. Boehmer (P. spec, ni, c. 1 2, § 1 7) declaring that the 
people is quit of all responsibility to the legitimate ruler as soon as he is no 
longer in a position to protect them; while Horn (n, c. 9, §§4, 21), though 
rejecting prescription as a title to rule, allows majesty to be extinguished by 
the de facto acquisition of majesty by a new ruler. The theory of the fait accompli 
then gains ground gradually, even among the disciples of Natural Law. 
Different 154 . The stricter school of thinkers continued to maintain the old theory 

views of the — that any representation of the State by a usurper was impossible; that all 

usurper's his acts of government were void, and imposed no obligation; that refusal 

position of obedience to him was the right and duly of every individual; and even 
that private persons were free to attack him as a public enemy and put him 
to death. We find this view not only in Allhusius and the other monarcho- 
'machi, in Suarez and the rest of the Catholic writers on Natural Law, and 
in Bodin, Arnisaeus and their successors, but also in Huber (1, 9, c. 1, c. 5, 
‘§51), Schmier (loc. cit.), Fenelon (who holds, c. vm, that le Rot de Fait and 
le Roi de Droit must be distinguished, and that the theory of obedience being 
due even to the de facto king, as Rot de Providence , is enoneous), H. Cocceji 
(loc. cit.), Nettelbladt (§1267) and others. 

On the other hand, we find Grotius — on the ground that some sort of 
government is necessary — already contending that the people is obliged to 
obey the actual holder of political authority, in things necessary, even before 
there fias been any legitimation by longum tempos or by pactum (1, c. 4, § 15) ; 
and he therefore limits the right of resistance to any actual ruler (ibid. 
§§ 16-20), just as he also holds (n, c. 14, § 14) that contracts made by a ruler 
during an interregnum involve the people and the subsequent legitimate 
ruler, at the very least, in responsibility de in rem verso [i.e. for expenditure 
incurred, as we might say, ‘in connection with the estate’; cf. n. 151 supra]. 
Pufendorf has a different theory: the usurper genuinely represents the State 
in its external relations, and he thus binds it in that respect by his dona- 
tions etc. ; but internally his acts — his laws as well as the donations or aliena- 
tions he makes — can be rescinded by the legitimate authority; J. n. et g. 
vm, c. 12, §4. On the theory of the fait accompli, the usurper represents the 
authority of the State at all points, even in regard to his subjects [i.e. in- 
ternally no less than externally], as soon as the expulsion of the rightful 
owner of political authority has been achieved. Cf. Boehmer, loc. cit., and 
also Kant, Works , vn, p. 139. 

155 .' Horn, refusing to recognise any personality of the State, naturally 
ascribes the ownership of all public pxoperty to the Princeps alone; De civ. 

11, c. 3, §§5-9. 

The Ruler 156 . Cf. especially Mevius ( Prodromus , v, §32); Huber (who speaks of 
in relation public property as being mpatrimonio civitatis, since the civitas has jus personae, 
to State n, 4, c. 1, §§24sqq.); Pufendorf (who regards public property as owned by 

property the civitas qua talis, and considers the king as having only the rights of a 
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tutor therein, so that he has no right to alienate it apart from the people, 

J. n. etg. vni, c. 5, §8, De off. hom. etcw. 11, c. 15, §5) ; Titius (nr, c. 7, §§2sqq.) , 

Wolff (who distinguishes bona regis regia et pubhca from bona pnvata seu pro- 
pria , Inslit. § 1012) ; Danes [bona publica sunt m dominio totius civitatis, bom 
pnvata in domimo cimum, the latter partly belonging to the Prince and partly 
to his subjects, §§687sqq ) , Nettelbladt (§§ i347sqq.) ; Achenwall (n, § 123) ; 
Scheidemantel (who speaks of ‘the property of the whole nation’, assigns 
‘its supreme administration’ to the soveieign, but assumes a right of the 
whole nation to consent to its alienation, pp. 32osqq., 333sqq.). 

157. Theorists began by distinguishing res pubhcae from palrimonium rei- Classificatio 
publicae , according as public property was destined for common use by all of State 
individuals [ad usus smgulorum) or for the immediate purposes of the State property 
itself [ad usus universorum) : cf. Huber, n, 4, c. 4, §§2sqq.; Titius, nr, c. 7, 

§§ 5 sqq.; Daries, §687; Scheidemantel, pp. 330sqq. 

In regard to the first of these categories ( res publicae) there was a difference 
of opinion. Were res nullius to be included without further question m the 
category of State-property (this was the view of Horn, loc. cit. §§5-9, and 
Titius, loc. cit. §§nsqq.); or at any rate (if that were not allowed) could 
they be brought into this category by a declaration made by the State, in 
virtue of its right of majesty (the view of Gundling, c. 36, §§217-20, and of 
Scheidemantel, loc. cit.)? Or did res nullius come to be the property of the 
State only in virtue of its actually exercising a right of occupation, such as , 
it was intrinsically free to exercise, though the right might be to some extent 
limited by other rights of exclusive appropriation which had their basis in 
positive law (this is the view of Huber, n, 4, c. 1, §§30sqq., c. 2, §§18-25, 
and of Nettelbladt, §§1345-6)? 

State-property in the strict sense (i.c. patnmonium reipublicae) was generally 
divided into property belonging to the aeranum and property belonging to 
the fiscus (cf. Pufendorf, loc. cit. ; Gundling, c. 36, §§211-2; Wolff, §§ 1 038-9) ; 
but Gundling remarks that there is fundamentally no difference between the 
two. [Some remarks may be added m elucidation. (1) The conception of 
res nullius is fully discussed by Pound, Introduction, to the Philosophy of Law , 
pp. I97sqq. (2) On occupation as a basis of State-property, and on the 
possible limitation of the State’s right of occupation by positive-law rights, 
cf. Mommsen, History of Rome (Eng. trans.), m, p. 96, where (in connection 
with’ the legislation of the Gracchi) the problem is discussed how far the 
State’s right to its ‘occupied domains’ could be modified by private rights, 
based on positive-law titles of long prescription or recent acquisition. 

(3) Finally, as regards the distinction between aerarium and fiscus, we may 
note that this really belongs to the system of dyarchy instituted by Augustus, 
under which the senate and the pnneeps seemed to rule conjointly, and 
while the former had the aeranum, the latter had the fiscus as a separate 
treasury — both, be it noted, being public and official treasuries.] 

158, Huber distinguishes four species of property in a monarchy — res The Ruler’s 
pnvatae pnncipis, res dominicae, res fiscales and res aerani — but he admits that demesne 
the second and the third are often difficult to distinguish (n, 4, c. 4, §§35-5°)- 
Gundling (loc. cit. §§213-16) and Wolff (§1040) both rank demesne as a 

third species of public property, by the side of that of the aerarium and that 
of the fiscus, and they hold that the prince possesses a limited right of owner- 
ship in the demesne, being unable to alienate it freely on account of its 
connection with territorial sovereignty. 
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159. This is the view of Daries, §§691-4. He simply distinguishes bona 
fsci and bona aeram, including under the former what is intended immedi- 
ately for the personal support of the territorial prince [this, of course, differs 
from the old Roman use of the term], and under the latter all that is directly 
designed for the maintenance of the State itself; and, on this basis, he allows 
the prince admmistratio only of the latter, but gives him both administratio 
and jus utendi of the former.* A similar line is taken by Achenwall (n, §124), 
and more especially by Nettelbladt (§§1347-9), who distinguishes from the 
demesne [which is the property of the State] not only the palnmomum 
prmcipis, but also the bonafamiliae ejus qm prmceps est { Haus - und Stammguter). 

160. Cf. Wolff, Instit. §1125; Nettelbladt, §§1144-51. Only as regards 
patrimonial States was the conception of ‘property’, amounting to a full 
right of ownership, extended to include the whole country ; but many thinkers 
rejected the whole idea as untenable for that very reason [i.e. they rejected 
the whole idea of the patrimonial State, because it involved as a conse- 
quence the King’s ownership of his territory as his own property], Gf. 
p. 144, supra. 

101. Horn (n, c. 4) is the strongest advocate of the view that dominium 
eminens is not only impenum, but a verum dominium, a real legal property which 
the State has reserved for itself in distributing private property, and which 
signifies the whole body of the limits to which private property is subject. 
But see also Huber (1, 3, c. 6, §§30-53), Pufendorf (Elem. 1, def. 5, §5), 
J. H. Boehmer (1, c. 4, §§25-7), Stryck ( Diss . xiv, no. 7) and Wolff ( Instit . 
§1065). 

162. Titius, for example, distinguishes sharply between dominium publi- 
cum, which only differs from dominium privatum in that the ‘Subject’ or owner 
is different, and dominium eminens, which is really pars imperii, and only nomin- 
ally ‘properly’ or dominium (m, c. 5, §51, c. 7, §2). Gundlmg argues that 
the basis of expropriation is not dominium eminens, which only belongs to the 
prince in a civitas herilis [i.e. in a patrimonial State], but impenum eminens 
(c. 36, §§226-9). Daries also rejects the conception of dominium eminens as 
a basis for the rights of taxation and of expropriation of bona privata 
(§§ 6g5~7Q 1 ). Cf. also Achenwall, who writes of &jus eminens which takes the 
two forms of dominium eminens over things and potestas eminens over persons 
(11, §§145-7), and Scheidemantel, who holds that the rights of ‘majesty’ 
in regard to private possessions arc not derived from any property vested in 
it, but from its supeiior authority, though many writers call this ‘a superior 
property’ of eminent domain (pp. 360-4). 

* The translator, in this clause, has inverted the statement in Gierke’s text, 
which apparently makes Daries assign to the prince only administratio of bona fisci, 
but both administratio and jus utendi of bona aerarh 
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§18. THE NATURAL-LAW THEORY OF 
CORPORATIONS 

1. Cf. e.g. Cellarius, Pol. cc. 2-8; Johannes a Felde, Elem- r, c. 1; Boeder, The position 

1, cc. 2-6; Clasen, 1, cc. 2-6; Mullerus, Instit. 1, cc. 2-7; Horn, De civ. 1, of the 
cc. 1-4; Alberti, cc. 10-14. See also Pufendorf (J. n. et g. vi-vii and De off. Family 
hom. et civ. n, cc. 2-5), who, however, refuses to admit the Family as a separ- 
ate and independent stage in the development of associations (which would 

set it on the same level as the three personae morales compositae constituted by 
the domestic groups of husband and wife, parent and child, and master 
and servant), and accordingly designates ‘the most perfect society’ of the 
State as societas quarta. Thomasius takes the same line [i.e. he recognises only 
the three domestic groups and the State as societies] in Instit. jur. div. nr, 
cc. 1-7 (cf. also c. 1, §§13-14, where he argues that the Family, regarded as 
a union of the three societates simplices, has no specific purpose of its own) ; 
and so does Schmier (1, c. 2, ss. 1-4). Cf. also Praschius, §§6-11; Placcius, 

Bk. 1; Rachelius, 1, titt. 15-31. 

Even Wolff, although he begins with a detailed theory ‘of authority and 
society ( Herrschaft und Geseltschaft) in general’ ( Instit . §§833-52), is like other 
thinkers [i.e. in omitting fellowships and local communities] ; he only admits 
as natural-law groups ( a ) the societies constituted under the family-system 
(though he allows four of these — the ‘marital’, the ‘parental’, the ‘magis- 
terial ’ and the Family— §§854-971), and ( b ) the State (§§972sqq.). Achen- 
wall takes exactly the same line ( Proleg . §§gisqq. and Part n, §§isqq., 
where he treats of societas in genere, of the four societates domesticae, and of the 
State). 

2. Thomasius (loc. cit. c. 1, §§ 15-32) explicitlyjustifi.es a direct transition Thomasius 
from the Family to the State, without any consideration of intervening on local 
groups, on the grounds (1) that a local community has no specific purpose, communities 
and (2) that a State might possibly be composed only of a single territorial as only 
community, which proves that vici et provinciae non tam a dvitate differunt specie ‘parts’ 
aefinibus, quam ut partes a suo toto, §30 [i.e. local communities differ from a 

State, not as being a different species with their own specific purpose, but 
only in the way in which parts differ from the whole which they jointly 
constitute— that is to say, m the way of quantity. Thomasius implicitly 
assumes that a ‘part’ is the same, m kind and purpose, as the ‘whole’ to 
which it belongs]. Schmier takes the same line, 1, c. 2, s. 4, no. 127. 

3. Thomasius, Instit. jur. div. 1, c. 1, §98. 

4. Cf. Schmier, v, c. 1, who speaks of subditi conjunctim aut collegialiter 
spectati. See also Pufendorf, J. n. et g. vn, c. 2, §§21-2; Hertius, Elem. n, 

2, §41; J. H. Boehmer, P. spec, n, cc. 4-5; Scheidemantel, in, pp. 244sqq. 

5. See [as examples of a theory which admits a variety of societies, over Theories 
and above the Family and the State] Mevius, who enumerates in his list favourable 
societas domestica, with its three species, the corpus, pagi, urbes, terrae seu regna, to inter - 
foedera (Prodromus, v, § 1 9) ; Micraelius, who reckons wcieto domestica (1, cc. 2-6), uenmg groups 
the vicus and pagus (c. 7, §§ 1-24), the tribus, collegium , corpus et universitas (ibid. 

§§25-32), oppida , regiones and civitas (c. 8); Knichen, who includes the four 
‘domestic societies’, collegia, territoria, and the civitas (x, cc. 4-6); and Bee- 

man who makes two divisions— the one including the Family, corpora, 
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collegia, systemata and the respublica ; the other embracing vici, pagi and urbes, 
which, however, are only parks mtegrantes reiptiblicae {Med. cc. 7-1 1). 

Leibniz on 6 . Leibniz, Deutsche Schriften, 1, pp. 414-20. Leibniz starts, it is true, by 

groups enumerating only six sorts of ‘natural society 5 — the four societies of the 

family-system (those of husband and wife, parent and child, and master 
and servant, with the addition of the household composed of these three and 
intended to provide for tempoial needs) ; the civic community (the town or 
rural area, intended to promote temporal well-being) ; and the Church of 
God (for the purpose of eternal felicity). But when he comes to the ‘classi- 
fication of societies’, he distinguishes equal and unequal, limited and un- 
limited, and simple and compound; and he adds that ‘limited’ societies 
require federation, as they cannot all attain their purpose of promoting well- 
being by themselves. The final result is thus a system of many societies, 
including households, social groups (guilds or castes), villages, monasteries, 
orders, towns, rural areas, and finally the whole human species, which is 
‘also a community’ when regarded as the Church of God. 

The State 7. S. Cocceji, for example, in his Novum, systema, after giving an account of 
and other the Family (in, c. 4) and the Slate (c. 5), expressly declares that ‘the like’ 

groups re- ( par ratio) is true of all corpora et universitates (§205) ; and latei on, when he is 

garded as dealing with the conception of the corpus artificiale, he treats the State as only 
alike a ‘conspicuous example’ of that type, along with the collegium , the judicium 

and the familia (iv, §§280-1). Wolff, Hemeccius, Achenwall and other 
writers also treat corporations as the products of a like process to that which 
has brought the State into existence. 

8. See the section on junsprudentia naturalis generalis sociahs in Nettelbladt’s 
Systema naturale (§§326-414), and the section an junsprudentia positiva generalis 
socialis in his Systema jurispr. pos. (§§846-912). 

y. Cf e.g. Daries, Instil, jurispr. untv., Pars spec., sect. 3-5; Iieincke, Ptol. 
c. 1, §§4—6; Hoffbauer, Naturrecht, pp. i86sqq. 

Theories of 10. Cf. Perezius, Jus publ. pp. 318-19; M. Schookius, De seditionibus, 
‘ concession ’ Groningen, 1664, m, c. 8, pp. 835sqq.; Felwinger, Diss. de coll, et sodal. 

pp. 308 sqq., §§i8sqq.; Mastrilio, De magistratibus, Venice, 1667, m, c. 4, 
§441; Becmann, Med. c. 10, §8; Knichen, Opus. pol. 1, c. 5, th. 4. 

State 1 1. Cf. Horn, De cw. n, c. 2, § 14: majestas only can assemble people 

control of together in comiiia, concilia et conventus; qui sine supenons praescitu aut jussu 

meetings multitudmem congregate fuent atisus,jus majestatis praecipuum nefarie inviolat. See 
also' Schookius, loc. cit. pp. 832 sqq., 837, 839; Felwingei, loc. cit. §§51-3; 
Mastrilio, loc. cit. §§444-6. 

State 12. Cf. Scliookius, loc. cit. pp. 835 sqq. (there can be no elections and 

control of no assembly of any kind without governmental supervision and co-opera- 
group-life tion); Felwinger, §§44-7; Mastrilio, m, c. 3, §§47sqq. and c. 4, §§444-6 
(the Prmceps must confirm venditiones, impositions, alienationes, expensiones, 
electiones officialium et alia acta unioersitatum: the utmost that is possible without 
the assent of the prince is the raising of a levy in an emergency, when there is 
danger in delay); Knichen, 1, c. 5, th. 8-9; Becmann, c. 10, §8; Andler, 
Jurispr . pp. 1 02 sqq. (all stalula of corporations icquirc confirmation). 

Mylcr ab Ehrenbach contends (c. 5, pp. 198 sqq.) that territorial towns 
[i.e. towns in one of the territorial principalities of Germany] and all other 
territorial corporations can never appomt magistrates propno jure, but must 
always appoint them auctoritate principle temtonalis : such magistrates, there- 
fore, are subject to confirmation and supervision by the prince, and derive 
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all their jurisdiction from the ‘ocean’ of his plenitude of power within his 
territory; the territorial prince letams a co-ordinate jurisdiction, his dele- 
gatus has precedence, and his personal appearance causes the lapse of all 
corporate authority. 

Von Seckendorf, too, has nothing to say about local communities or 
corporations as exercising rights of their own in a principality: he only 
mentions them as the objects of the prince’s care and supervision (n, c. 8, 
§9, c. 14; in, c. 2, §5, and c. 3 to c. 6, §7). 

13 . Schoolcius, p. 838, Felwinger, §§54sqq.; Knichen, 1, c. 5, th. 15 (a 
corporation may be abolished not only for delict or misuse of its powers, but 
also utilitatis publicae causa); von Seckendorf, add. 42 to n, c. 8, §9 (where 
he argues for freedom of trade and the abolition of guilds). 

14 . Spinoza would abolish all collegia or guilds in an aristocracy, when an 
aristocratic State is composed of a single city {Tract, pol. c. 8, §5) ; but in an 
aristocratic State composed of a number of cities he would allow the several 
cities considerable independence, even though they ought to constitute 
mum imperium and not a mere confederation (c. 9). In a monarchy he sug- 
gests mechanical subdivisions, which he calls familiae, as the basis of the royal 
council (cc. 6-7). 

Hume, in sketching the constitution of an ideal State (in which he refuses 
to follow the fantasies of Plato and More, but allows some merit to Harring- 
ton’s Oceana ), divides the country into 100 counties, and each county into 
100 parishes. Each parish chooses one representative, and the 100 represen- 
tatives of each county choose 10 county-magistrates and a senator. The 100 
senators of the whole country exercise executive power: the county repre- 
sentatives, meeting in their particular counties, ‘possess the whole legis- 
lative power of the commonwealth — the greater number of counties deciding 
the questions, and where they are equal, let the senate have the casting 
vote’.* In this way the advantages of a large and those of a small common- 
wealth may be combined (Essays, Part n. Essay xvx, Idea qf a Perfect Common- 
wealth). 

15 . In the article Fondation, in vol. vn, p. 75, §6 of the Encyclopedic , 
Turgot vindicates for the State the right of reforming or completely sup- 
pressing all foundations. The public good is the supreme law, and the State 
must not be deterred from pursuing it either by a superstitious regard for 
the intentions of the founder or by fear of the pretended rights of certain 
bodies : ni par la crainte de blesser les droits pritendus de certains corps, comme si les 
corps particuliers avoient quelques' droits ms-d-ms-l’dtat; les citoyens oqt des droits, et 
des droits sacris pour le corps mime de la iocMti; ils existent independamment d’elle, 
ils en sont les ilimens nicessavres et ils n’y entrent que potir se me.Ure avec tons leurs 
droits sous la protection de ces mimes lots, auxquelles ils sacrifient leur liberti; mats 
les corps particuliers n’ existent point par eux-mimes, nipour eux, ils opt (tS forrmSs pour 
la sociiti et ils doivent cesser d’Stre au moment qu’its cessent d’Stre utiles. 

16 . Contr. Soc. n, c. 3: Quand il se Jait des bngiies, des associations partidles 
aux dipens de la grande, la volonti de chacune de ces associations dement ginirale par 
rapport d ses membres et particulihe par rapport d V£tat; on peut dire alors qu’il n’y 
a plus autant de votans que d’hammes, mats seulement autant que d’ associations. Les 
diffirences deviennent moms nombreuses et donnent vn risullat mains ginirql. ' If 

* The translator has cited Hume’s own words instead of Gierke’s paraphrase, 
which is not auite accurate. 
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one of these associations gains preponderance, there is no volmiU gene rale 
at all. 

17. Ibid. : il importe done , pour avoir bien I'enonci de la volonU genet ale, qu'il n’y 
ait pas de societe paitielle dans l’ flat. If there are such societies, they must be 
made as numerous and as equal as possible: cf. iv, c. 1. 

18. The most important of the opinions expressed in the Assembly, with 
regard to the theoretical legal basis of secularisation, are collected in 
Hubler’s work on Der Eigentumer des Kirchenguts (Leipzig 1868) and in P. 
Janet’s article on La propriiti pendant la Revolution Frangaise ( Revue des deux 
Mondes, xxm (1877), pp. 334-49). [See E. de Pressense, L'Eglise et la Re- 
volution Frangaise, 1890.] These opinions, as a rule, start from a general view 
of the relation of all corporations to the State, since there was almost uni- 
versal agreement about the nature of church-property as corporation- 
property. [Burke has a striking passage in the Reflections {Works, Bohn’s 
edition, n, 378) on the revolutionary view of church-property as corpora- 
tion-property. ‘They say’, he writes, ‘that ecclesiastics are fictitious persons, 
creatures of the State, whom at pleasure they may destroy, and of course 
limit and modify in every particular: that the goods they possess are not 
properly theirs, but belong to the State which created the fiction.’ tie does 
not seek to refute this conception of the persona fida ; he simply dismisses it 
as a ‘miserable destruction ofpersons’; and he contents himself with arguing 
that church-property is ‘identified with the mass of private property, and 
that its owners have the same title of accumulated prescription as other 
owners’. Mackintosh, in his reply to Burke ( Vind. Gall. sect. 1, ad finem), 
makes a distinction between the Chuich and other corporations. Other cor- 
porations are ‘voluntary associations of men for their own benefit’, and their 
pioperty is part of the mass of private property, so that ‘corporate property 
is here as sacred as individual’. But the Church is a peculiar corporation — 
‘the priesthood is a corporation endowed by the country, and destined for 
the benefit of other men’, so that it may properly be limited or modified if 
its possessions and powers are not used for that benefit.] 

19. The Abb6 Maury, for example, argued, on October 13, 1789, that 
church-property was the property of the clerical corporation, and the pro- 
perty of a corps was as truly property as that of individus. It was sophistry to 
distinguish between the legal basis of the one sort of property and that of 
the other: in both cases the right of property was not prior to the law, but 
was created by the law; and diiruire un corps est un homicide , because it is to 
take away its vie morale. The Abb6 de Montesquieu argued to the same effect 
on October 31. . . . We also find isolated attempts to defend the theory of the 
property-rights of institutions [i.c. to argue that even foundations or Sliflungen, 
as distinct from the corps or corporation, may acquire property rights] : this 
was the line taken by Monllosier on October 13. Another speaker, the 
Abb6 Gregoire, in a speech of October 23, ascribes church-property to 
founders and their families, or to parishes and provinces. [The debate 
about the Question, ‘Who owns church-property’, is as old as the in- 
vestiture-contest in the time of Gregory VII — when one side, representing 
the lay tradition of the Eigentumskirche (or ‘proprietary church’), answered, 
‘The laity (kings and magnates) who built the church and own the land on 
which it stands’, and the other, representing the ideas of canon law, replied, 

‘ The saint to whom the church is dedicated, and, by extension,, the. institution 
which represents the saint’. The old issue may be said to be repeated in the 
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French Revolution, with the nation adopting the lay tradition of the Eigen- 
tumskirche, and challenging the canonical idea of church-property as 
Anstaltsgut.] 

20. This is the view which underlies the speeches of the radical orators Mirabeau 
who argued that church-property was simply the property of the State, on church- 
Mirabeau in particular, m his speeches of October 3 1 and November 2, arrives property 
at the conclusion that the real ownership is vested in the nation, although 

— or rather, because — church-property is owned by corporate bodies. 

For corporations do not exist, as individuals do, before the creation of civil 
society, and they are not, as individuals are, Siemens de I’ordre social: they owe 
their existence entirely to the State, and they aie only its shadows ( aggrega- 
tions gm ne sont que son ombre). It is the State which, at its discretion, grants or 
denies them the capacity of owning property; and it can also abolish them 
and take their property for itself. But if the possessions of a corporation are 
thus ‘only uncertam, momentary and conditional’, and even its mere con- 
tinuance is altogether precarious, we must supposer pour ces biens un mattre plus 
reel, plus durable et plus absolti. We find such a ‘master’ in the nation: celui seul, 
qui doitjouir des biens du corps lorsque ce corps est dltrmt, est censi en Ure le mattre 
absolu et incommutable , meme dans le temps que le corps exists. Barnave, Malouet, 

Dupont and Le Chapelier argued in the same sense: Garat, speaking on 
October 34, added an histoiical corroboration of this view; Treilhard and 
Ghassct were even more radical, denying altogether the existence of 
corporate bodies. 

21. It was in this sense that Thouret sought, on October 23 and 30, to The 
develop the ideas of Turgot. Les mdividus et les corps different par lews droits ; , . . argument 
les individus existent avant la loi, ils ont des droits qu'ils tiement de la nature , des of Thouret 
droits imprescriptibles; tel est le droit de proprUtl tout corps, au contraire, ri exists que 

par la loi, et leurs droits dependent de la loi. The State can thus modify or abolish 
corporations at will: it can withdraw their capacity for holding property, 
just as it gave it. La destruction d’m corps n’est pas un homicide: indeed, its • 
destruction is a duty; what society needs is real owners, and we cannot 
consider as real owners these propnitaires factices qui, toujours mineurs, ne peuuent 
toucher qu’d Vusufruit. Les corps n’ existent pas par eux, mais par la loi; et la loi doit 
mesurer Pltendue dans laquelle elk lew donnera la communication des droits des in- 
dividus :... tous les corps ne sont que des instruments fabriquls par la loi pour Jam le 
plus grand bien possible; que fait I’ouvrier, lorsque son instrument ne lui conoient plus? 

II le brise ou le modifie. 

Dupont argued in a similar sense on October 24, and Petion on October 
31 : Talleyrand had alreatjy done so, on the proposal for secularisation, on 
October 10. The terms of the decree of November 2 corresponded to this 
line of argument: it did not directly assign church-property to the State: it 
declared, Tous les biens ecclhiastiques sont & la disposition de la Nation [which 
could then use them to endow those ‘real owners’ (the individual peasant 
or bourgeois) who, on Thouret’s argument, are ‘what society needs’]. 

22. In his pamphlet on the Tiers Jitat, Sieyfes argues that all corporations Sieyls on 
destroy the unity of the nation, which includes only individuals, and only Corporations 
what is equal and common in all individuals. If public officials let them- 
selves be compelled to form corps, they must lose electoral rights during the 

term of their office; while as for ordinary citizens, it is a requirement of social 
order that they should not unite in corporations. It is the very acme of 
peryergity if the legislator should himself create corporations, or should 



Gierke’s Motes 


372 

acknowledge and confirm them when they create themselves, or should 
declare the most privileged and greatest of corporations, the Estates, to 
be parts of the National Assembly: cf. Political Writings, 1, pp. 167-72. 
[Cf. also Mackintosh, Vind. Gall. sect. 1: ‘Laws cannot inspire unmixed 
patriotism. But ought they for that reason to foment that corporation spirit 
which is its most fatal enemy?’] 

His defence 23. In his Observations sommaires sur les biens ecclisiastiques (1789), Sieyes 
of corporate gives vigorous expression to the idea that, while the existence of every corps 
property moral (clergy, town, hospital, college, and the like) depends on the national 
will, and while the abolition of a corporation must carry with it the confisca- 
tion of its property, it is none the less true that a moral body, so long as it 
remains such, has lights of property which are no less sacred, and no less 
inviolable, than those of individuals, or indeed of the nation itself— for the 
nation, after all, is only a moral body. The State, therefore, may kill cor- 
porations, and it may become their heir by doing so; but it cannot legally 
declare that their property belongs to itself [during such time as they lemain 
corporations], Pol. Writings, 1, pp 461-84. In his pamphlet on Tithes ( 1 789), 
and in his Proposal for a provisional decree relative to the clergy (1790), 
Sieyes argues in the same way; ibid. 1, pp. 485-98, n, pp 29-70. 

24. Pol. Writings, 1, pp. 292 sqq. (esp. p. 295), 38osqq., sogsqq., 561 sqq. 
His attitude 25. Thus he says (in his pamphlet On the means, etc., 1, p. 208) that the 
to local division into dipartements is not like that into estates, fraternities and guilds : 

communities it is as different as day is from night. But he defends himself from the ac- 
cusation of wishing to turn France into a federation (preface to part 1, 
p. xii), and from that of having dissolved it into an aggregate of petty re- 
publics (n, pp. 225 sqq., 235 sqq.). He always insists that the dipartements and 
communes continue to remain parts of one whole, even though they are re- 
cognised as separate wholes for affaiis within their own sphere (1, pp. 382-5, 
561).* 

26. He mentions only the Church as a corporative element, and he de- 
picts it in terms of unrelieved ‘territorialism’, Natur und Wcsen, §§197, 
213-220. [On ‘territorialism’, cf. n. * to p. 89.] 

Scheidemantel 27. Cf. 1, p. 253. ‘We should above all things direct our attention’, 
on associations Scheidemantel writes, ‘to the societies in our territorial principalities; for 
' any group in the State, which has been formed by specific agreement, or 
by mere chance, for the pursuit of a definite object, has an influence on the 
government, even if it be only in an indirect way. A prudent constitution 
will allow no secret assemblies, and it will recognise no societies as legal save 
those which have received the express or tacit assent of majesty. ’ If this is 
not done, there will be parties and cabals. Every group should be dissolved 
and punished. Liberty in England is the mother of mischief, and the Roman 
laws were wise. No subject can or should institute societies of his own 
motion (in, pp. 291 sqq.). Cf. also 1, pp. 295sqq., in, pp. 244, 246. [Even in 
England we find Paley, who was not illiberal, following a line of argument 
[The views which is not dissimilar ( Moral and Political Philosophy, vi, c. in ad finem). 

of Paley] ‘As ignorance of union, and want of communication, appear amongst the 

principal preservatives of civil authority, it behoves every State to keep its 
subjects in this want and ignorance, not only by vigilance in guarding 
against actual confederations and combinations, but by a timely care to 
prevent great collections of men... from being assembled in the same 
vicinity. . . . Leagues thus formed and strengthened may overawe or overset 
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the power of any State.’ But Palcy, writing in 1785, was probably thinking 
of the Gordon riots of 1780 and of ‘combinations’ of workers; and he would 
have been the last to deprecate the existence of the Tory or, for that matter, 
of the Whig party.] 

28. Gf 1, p. 255: even permitted societies should be kept under careful He insists 
supervision; they must be made to produce their rules and regulations from on State 
time to time, to render accounts, and to submit to visitation. This should control 
particularly be the case with professedly religious societies; but it should also 

hold good of ‘free societies’, such as the East India Companies, which aie 
never free in any but a relative sense, and must always be subject to a pre- 
sumption against their being left independent. Cf. m, pp. 245-6. 

29. A capacity for rights and duties is only allowed to a corporation as a 
means to the public benefit; and it is a condition of the exercise of that 
capacity that a corporation should act in that sense (in, pp. 292-4) . 

30. Gf. in, pp. 293-4, where Scheidemantel requires confirmation of the 
by-laws of societies, regulation of the subscriptions of their members, the due 
rendering of accounts, and confirmation of their appointments of officers 
of their own; cf. also n, pp. 204sqq., on the necessary limitations and the 
proper police supervision of guilds, and m, p. 248, on the constitution, 
structure and government of local communities (which are instituted ‘by 
command of the Sovereign’, and must exercise their rights of legal coercion 
in his name). 

Scheidemantel totally rejects any idea of autonomy [as belonging to 
societies] : law is the declared will of majesty: the rules of a privileged society 
are merely a matter of contract between its members, and they only acquire 
civil obligation ‘when majesty arms them with obligation’ (1, pp. 164-6). 

Customary law, he thinks, is often really a matter of wilful disobedience: 
it generally arises through ‘culpable heedlessness or malice’; in any case it 
has no validity if it contravenes reason, or the purpose of the State, or law 
(1, p. 225). *" 

31. ‘No good prince, however, will take it for himself except in case of 

necessity’ (in, p. 293). ' 

32. Thus Scheidemantel includes together, under the head of public Scheidemai 
so cieties, not only * colleges ’ [of magistrates] which have been instituted for the treats 
purpose of exercising powers of government, but also churches, academies, association 
privileged trading companies and local communities which the government as State 
has recognised as public; and in the same way he lumps together, under the institutions 
head of private societies, the privileged as well as the unprivileged, and 

the simple (i.e. the relations of husband and wife, parent and child, and 
master and servant) as well ,as the compound (households, fraternities, 
guilds), nr, pp. 244-50. Elsewhere he treats schools and universities (n, 
pp. i83sqq.), academies and learned societies (ibid. pp. i94sqq.)_, and guilds 
(ibid. pp. 204sqq.), purely from the point of view of their being ‘police’ 
institutions of the State [i.e. institutions which enable thfe State to supervise 
the behaviour of its members]. He even makes ‘domestic societies’ subject 
to the general rights of majesty under which all societies' have to live and 
move, hi, pp. 249, 294-7. 

33. In his Staatslehre {Works, iv, p. 403) Fichte remarks that the low view Fichte s 
of the State which is commonly held may be seen, inter alia, ‘in the zeal for similar 
liberty, i.e. in lawlessness of acquisition; in the contention that churches, view 
schools, trade-guilds and fraternities— indeed, almost everything that cannot 
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be expressly referred to civil legislation — are not State-institutions, but in- 
stitutions proceeding from private persons’, with which the State is only 
concerned in connection with its duty of protection. Fichte is especially 
concerned to make the guild a definite State-institution (with a fixed 
membership determined by the Government, and with tests of skill imposed 
by it, etc.); cf. his Nalurrecht, n, p. 58 (Works, m, p. 233), and his Rechtslehre, 
n, p. 555- 

Kant on 84. Thus we find Kant — especiallyin the appendix to the second edition of 

foundations his Rechtslehre , 1, no. 8 ( Works, vn, pp. 1 20-3) , 1 on the rights of the State in the 
way of inspecting perpetual foundations on behalf of its subjects ’ — placing 
a definition of the Stiftung in the forefront of his argument. It is ‘ a voluntary 
beneficent institution, confirmed by the State, which has been erected for 
the benefit of certain of its members who succeed to one another’s rights 
until the time of its final extinction*. But [though he thus admits their 
continuous life,] he proceeds to explain that these ‘ corporations ’, in spite of 
rights of succession, and in spite of the constitution which they enjoy as 
corpora mystica, maybe abolished at any time without any violation of right. 
When he comes to details, he applies this theory to benevolent institutions 
for the poor, invalids and the sick; to the Church as a ‘spiritual State’; to 
schools; to the nobility as a ‘temporary guild-fellowship authorised by the 
State’; to orders; and to foundations based on primogeniture [i.e. to what 
we should call entails or family settlements]. 

In another passage of the Rechtslehre (n, note b, loc. cit. p. 142) he starts 
from the idea that ‘ there cannot be any corporation in the State, or Estate, 
or order, which can transmit land as' owner, according to certain rules, for 
the exclusive use of succeeding generations, ad infinitum' . He proceeds to 
give as examples the ‘order of knights’ and the ‘order of clergy, called the 
Church’, but he also adds, as another and parallel example, ‘pious founda- 
tions’. 

33. 'Loc. cit. pp. 120-3, 142-3. 

Kant's 80 . It is the secularisation of ‘commanderies’ [the relics of the old 

dislike of Teutonic Order in East Prussia?], and of ecclesiastical endowments, which 
voluntary Kant more particularly justifies — and indeed not only justifies, but demands. 

associations Though he supports his demand by an 'appeal to the change in ‘public 
opinion’ which has been produced by ‘popular enlightenment’, it is signifi- 
cant that he thinks it a sufficient warrant for secularisation if the support 
previously giveh to endowments by ‘popular opinion’ has been withdrawn 
‘merely by the leaders who are entitled to speak on its behalf’ (loc. cit. 
pp. 121-2, 142-3). 

But Kant desires equally to eliminate the system of Estates, and more 
especially the hereditary Estate erf the nobility, loc. cit. p. 123. He even 
denounces any separate institution or pious foundation for charity or poor- 
relief, arguing that the only proper system is one of State-provision, by means 
of regular contributions made by each generation for itself, in the form of 
legal and compulsory payments; loc. cit. pp. 120-1, 144. [Kant’s argument 
— that each generation should meet its own problems, without the aid of the 
pious benefactions of the past— is characteristic of an age which was shaking 
off the yoke of a past which it supposed to be outworn, and proclaiming the 
right and duty of each generation fare da se,‘, cf. Paine’s repeated phrase that 
‘each generation is competent for its own purposes’, and compare also his 
scheme for the complete transference of all poor-relief to the State (Rights of 
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Man, Part n, c. 5) with Kant’s similar proposal. Hegel, in his Philosophy of 
Law, §§243-5, speaks of the fortuitousness of alms-giving and charitable 
institutions, and praises, m comparison, a system of obligatory general re- 
gulations and orders. He is particularly critical of the boundless charitable 
foundations in England.] 

37. J. n. et g. vir, c. 2, §§21-3. After dealing with these ‘peculiar sub- Pufendorf 0 
ordinate bodies’, Pufendorf proceeds to treat of appointments to public associations 
offices [thus connecting associations with the working of the State]. 

38. Pufendorf makes an exception in favour of ‘colleges’ which proban 
debent, such as the Christian communities in ancient Rome. Apart from this 
exception, he treats as corpora illegttima not only bodies which are formed for 
inadmissible objects, but also those which have arisen absque consensu sum - 
morum imperantium. 

Like Hobbes, he divides all corpora (including both the legitimate and the 
illegitimate) into the two species of ‘regular’ and ‘irregular’, according as 
there is a proper unio oolmtatum, or some other bond of union (e.g. conspiratio 
produced by affectus, spes, ira or the like). 

89. Accordingly, in a State which has grown from the union of a number 
of bodies, these bodies must surrender to it whatever is necessary for it: a 
State which allows bodies to enjoy independent rights in public matters 
is a State which renounces part of its imperium and becomes irregularis et 
biceps. 

40. While the State is entirely and absolutely represented by its Sove- 
reign, it is otherwise with ‘bodies’; here acts done by the rector (or coetus) 
who is entrusted with the regimen corporis can be deemed to be the actio 
totius corporis only when they fall within the corporate sphere, as duly 
delimited in accordance, with the constitution and the laws. Outside that 
sphere, the agents are personally liable. ... Pufendorf also regards a ‘pro- 
testation’ against the decisions of an assembly [i.e. the defiance of a ‘body’ 
by some of its members] as permissible; and he holds that in a ’dispute 
between a corporation and its members non corpus judex erit, sed civitas, cui 
corpus subest. 

41. J. n. et g. vi, c. 1, § 1 : Quemadmodum corpus humanum ex dioersis membris 
componitur, quae et ipsa, in se considerata, corporum instar prae se ferdnt — ita et 
civitates ex mmonbus cimtatibus constant. 

42. Thomasius, however, confines the idea of societas maequalis to the com- 
munion between God and man; and he divides merely human societies into 
mixtae and aequales. He does not, therefore, use the distinction of ‘equal’ 
and ‘unequal’ societies in determining the relations between the corporation 
and the State; cf. Instil, jur. dio. 1, c. 1, §§>93-1 13. In a similar way we find 

, 'Mullerus ( Instit . 1, c. 1) Praschius (§§6f-n) and other writers, employing 
this distinction only in order to point out differences of internal structure in 
the two sorts of society [and not in order to explain their external relations 
to the State], ■ ' ■ . 

43. Cf. n. 156 to § 16,, supra: see also Pufendorf, Elem. n, 6,.§ao (where 
he applies the argument against guilds). 

44. Introd. in, jus publ. univ., P. spec, n, c. 4. 

45. Loc. cit. §7 n. p. If the Ruler tolerates collegia injusta et improba, these J.H. Boehm 
bodies have effectus ciuiles; but j® he disapproves of them, even the justest of on corporate 
such ‘colleges’ (e.g. the early Christian communities) areinstantly destitute bodies 

of all rights. 1 
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40. Loc. cit. §9 n. r. More especially, these ‘public colleges ’ must render 
accounts to the sovereign; and they cannot dispose of their property without 
his consent. This is the case with bona ewitatum, communitatum, academiarum, 
irrmo et ecclesiarum — quid enim ahud sunt quam coelus publici? 

47. Gf. n, c. 3, §§16-28 and c. 4, §12. Boehmer ascribes legislative 
activity exclusively to the Sovereign; and he explains the legal validity of 
customary law, of foreign law [in cases of private international law?] and of 
‘statutes’ [i.e. by-laws of corporations], by his having given them his ap- 
probation. He regards municipal self-government in general not as a right 
belonging to municipalities ( sladtisches Recht ), but as a form of legislative 
authority delegated to magistratus infenores. The by-laws of collegia et corpora 
[i.e. coiporate bodies other than municipalities], in regard to their own 
affairs, are in his view merely pacta among the members, requiring, as such, 
subsequent confirmation by the sovereign. But the sovereign may go 
further: he may make even these by-laws [though they arc only internal 
pacta} dependent on his previous sanction; and he is acting rightly if he does 
so. In any case, he has the two rights of mspectio and directio: he can cancel 
by-laws which are an abuse ; and he can, in general, prescribe the ptocedure 
to be followed in any respect. 

48. Cf. 11, c. 3, §26; c. 4, § 12 n. »; c. 7, §24; c. 8, § 13. Jurisdictio and the 
power of punishment belong only to the Sovereign or his delegates : collegia 
and societates aequales have no jurisdictio or jus pmiendi. They may appoint 
arbihi for themselves, but they can never appoint judices without being guilty 
of majestas laesa. They may determine by pact that there shall be certain 
‘conventional’ punishments; but they must leave to the Superior the carrying 
of them into effect. 

49. Boehmer argues (11, c. 9) that, while all ‘societies and colleges* need 
a ‘common chest’, an administrator [or treasurer], and subscriptions from 
their members, there is a difference m this respect between the equal and 
the unequal society: in aequah societate obligantur membra ex pacta; in inaequali 
ex imperio. The Sovereign alone has a right of taxation. Any person other 
than the Sovereign who imposes a contribution must act either ex imperantis 
indultu expresso vel tacito, or ex consensu subditorum : he can never act suo jure. 
In case of necessity, however, the consent of a majority is sufficient [i.e. it 
counts as the consensus subditorum ]; and Boehmer even allows that, tempore 
extremae necessitatis, a community [which would otherwise need the per- 
mission of the Sovereign] may act on its own authority — though he adds that 
this should rather be explained as proceeding ex praesumla voluntate imperantis. 
See n, 46 supra. 

50. According to n, c. 6, there can be no public office nisi ab Imperante. 
In order, therefore, to appoint ‘magistrates’ for themselves [i.e. to appoint 
the officers of any society to which they belong], subjects require the per- 
mission of their Ruler. If they choose consules, for example, they are acting 
non suo , sed Imperantis nomine: they are therefore responsible to him; and he 
may deprive them of their right of appointing, and make his own nomina- 
tion, if they abuse their right of choice. Indeed, the Sovereign cannot allow 
a right of free election without disturbing his ‘majesty’; and for that reason 
he generally requires that his sanction shall be necessary for all elections 
(§ 6 n. m) . We may notice especially how Boehmer, in dealing with the duty 
of municipal magistrates to render accounts — a duty which, he holds, 
cannot be effectively abolished by any prescription or privilege to the 
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contrary — bases it upon the fact that the municipal magistrates really 
conduct their administration as public officials, nomine Imperantis (§§ 7-8 nn. 
n and 0). He also holds that an officer of a corporation can never be legally 
prevented from appealing to the Sovereign (c. 6, §9). 

51. Gf. it, c. 3, §§s6sqq., and esp. §64 n. b. Privileges which run counter Their 
to the public good — such as a privilegium senatm datum de non reddendis ratiombus privileges 
de bonis civitatum, or again a monopoly — are absolutely void. Privileges which 

may become prejudicial in altered circumstances, as so many of the pnoilegia 
collegiarum readily may, are subject to recall. 

52. Gf. n. 46 supra, and see also n, c. 10 (esp. §§7 and 17-18) on the jus 
Impel antis circa dSeanora [i.e. in regard to res nulhus ]. But he defends himself 
against the reproach that he is depriving towns of the ownership of their 
property by his arguments (c. 6, §8 n. 0, in, c. 3, §5 n. c). 

58. Introd. in jus publ. miv. c. 2, §§9-10. In the following section (1 1) he Boehmer 
argues acutely that on this basis international law is neither jar publicum nor on public 
jus privatum , inasmuch as actiones gentium fall into neither of the two categories and pnva 
[i.e. that of ‘public’ and that of ‘private’ actions] which are required by the law 
conception of the State, but are simply liberae. [On Boehmer’s argument the 
actions of States when regarded as powers or gentes in the international 
system (or want of system) are neither private actions, done by private 
citizens or private bodies or the prince in his private capacity, nor public 
actions, done by citizens in their public capacity or the prince in his 
capacity of a public person. They are liberae, or indeterminate. ... So Boehmer 
seems to argue ; but it is difficult to see why the actio of a gens, if the act is 
really that of the gens (and not, for example, that of a casual pirate in the 
West Indies, of English nationality, who happens to plunder a French ship), 
should not be regarded as an act of the Princeps qua tabs, or of citizens 
qua membra Reipublicae. We can hardly say that the gens is not the State. But 
the use of the separate word gens in international law (like the use of the word 
‘power’) has led to a divorce between the theory of international anti that 
of internal relations, which is only slowly being abolished.] 

54. He deals (n, cc. 4 and 5) with (1) the jar imperantmm circa collegia et On ‘publt 
umoersitates and (2) their jus circa sacra. In dealing with the former subject, colleges' 
he refuses to allow that ‘public colleges’ have anything more than the 

status of ‘private colleges’ when regarded in their nature as umversitates 
and compared with the Sovereign (e.g. they have not jura reipublicae, as 
he has, but only 7am collegiorum : they have not a.jusjisci, as he has; and so 
forth). They are only suo modo publica [‘public — in a way of their own’] in 
virtue of the Ruler having greater rights over them and their property than 
he has over individuals and their property. [In other words, they are public 
in the sense of being under public control, but not in the sense of having 
a public position.] Gf. m, c. 3, §5 n. c. 

55. Jus publicum, as Titius uses the term, includes only the relations of the 
Imperans, as such, to his subjects. 

56. Gf. e.g. Daries, §§661-3. , ' . 

57. In the second book of his Be jure civitatis, which is devoted to the rights Huber s 
of the subject, Huber proceeds— after dealing first with persons in general classificati 
(s. 1, c. 1), then with the family (s. 1, cc. 2-6), and then with citizens (Burger) o/univer 
and the differences among them (s. 2)— to treat, in sect. 3, Be jure umversita- sitates 
turn. Under this head he discusses the unwersitas in genere (c. i); guilds and 
trading companies (c. 2); universities (c. 3); religious societies (c. 4); local 
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communities (c. 5) ; the responsibility of singuli ex facto umversitatis (c. 6) ; and 
the hierarchy of die Roman Catholic church (c. 7). He follows a similar 
order in Instit. Reip. sect. 11. 

58. Dejure civ. 11, 3, c. 1, §§3 and 19. He remarks, however, that the name 
of societas is often given to bodies quae maxime sunt umversitates, and he cites 
the East Iqdia Companies in Holland as examples. 

Their 50. De jure civ. 11, 3, c. 1, §§10-14, 24. Huber’s full definition of the 

definition umversitas is: coelus swe corpus subditorum ahcujus civitatis, sub ceito regimme, 

and their permissu summae potestatis, ad utilitatem communem sociatus. The regimen of a um- 

powers versitas may be conceded (as it is in the Stale itself) to one or more persons, 

or to the majority of the members (§20); but the concession must always 
be limited [as regards ‘universities’ other than the State] to the narrowest 
scope of action that necessity will permit, in order that the power of the State 
may be weakened as little as possible (§34). Umversitates prohihitae, even 
when they are actually tolerated, exist only de facto, and not dejure, but a 
period of toleration has the effect of tacit approbation (§§26-30). Associa- 
tions which are not for the real benefit of the socti or the State are to be 
suppressed (§§31-3). 

Their 60. Huber, Dejure civ. ir, 3, c. 6, §§g and 19-20: potestas rectorum universi- 

authority tatum pendet a tenore mandati quod habent a summa potestate, a qua jus suum habet 

derived umversitas. The rectors do not ‘represent’ the umversitas : they have no prae- 

from the fectura other than what is derived from the Sovereign: quod agunt, non ad 
State mandatum populi, sed Principis, exigendum est. 

He uses similar language in Prael. Dig. m, 4, no. 4 : umversitates reipublicae 
subordmatae cannot appoint permanent representatives, because they are 
unable modum et finem potestatis concedere suis rectonbus; sed... quidquid habent 
juris id accipiunt ab eo penes quem est summa potestas ; proinde qui id genus universi- 
tatis praesunt, non repraesentant populum universitatis , sed potestatem summam cui 
parent. Corporations may therefore give an authorisation in a particular 
mattei- of legal action, which has a binding effect on those who consent; but 
they cannot vest their officers with a general power of binding the whole 
corporation (which explains, inter alia, the lex * Civitas ’), cf. Dejure civ. 11, 
3, c. 6, §§ 3 sqq. and Prael. m, 4, no. 4. Nor can corporations devolve on their 
officers a. jus contribuendi (Dejure civ. 11, 3, c. 6, § 18), or a jurisdictio (ibid. §21); 
for any jurisdiction that they have is derived from the State (ibid, nr, 1, c. 6, 
§8). Finally, they can only make by-laws if they are authorised to that 
effect, and subject to the sovereign’s right of giving his sanction (ibid, x, 
3, c. 6, §§59 aqq-i n, 3, c. 2, §§25sqq.j rn, 1, c. 2, §§14-17). 

Schmier’s 61. Schmier, Jurisp. publ. umv. v, c. 1, nos. 87-1 14, where, after an ac- 

theory of count of the miversitas in general, there is a discussion of local communities, 
corporations universities, guilds and trading companies. Schmier expressly bases the 
requirement of State-concession on the ground that regimen, imperium seu 
jurisdictio ad miversitatem constituendam necessaria nequit ex aliofonte quam summae 
potestatis largitate in inferiores derivari (no. 92). When he comes to details, he 
makes a grant by the State the source of the corporation’s right of choosing 
officers, administering property, imposing taxes, exercising jurisdiction, and 
generally enjoying aulonomy and self-government; cf. v, c. 2, nos. 53-64, 
and also c. 3, nos. 69-79. 

62. Ibid, ni, c. 3, no. 20. 

Similar 68. Cf. e.g. Kreittmayr, Grundrisz, §19. Subjects may form ‘particular 

theories societies ’ ; but such societies enjoy ./anz communitatis only in virtue of the assent 
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of the State, and they are thus subject to a jus supremae inspectionis et directionis 
on the part of the territorial prince. We may also note that even Pufendorf’s 
ideas, and still more those of Hert, are partially in agreement with this 
trend in the natural-law theory of society. 

64. See n. 6, supra. 

65. Instil. §§838-9. Wolff adds, in §849, that it is only societies whose 
objects are inadmissible which give rise to no rights and duties. 

66. Instil. § 846. The laws of a society are prescriptions relating to matters Wolff 
‘which must always be done in one way, and that only, if the purpose of the on the 
society is to be secured’. ‘All societies, therefore, must have laws, and inherent 
enjoy the right to make laws’: they have also the right of threatening rights 
punishment and of actually punishing offenders. Each new member of societies 
promises, expressly or tacitly, that he will observe the laws; but since the 

laws of a society retain their authority by virtue of the consent of its 
members, the society has the power of abrogating or amending its laws, or 
of making new laws. Gf. §853. 

67. Wolff finds a justification for requiring the Ruler’s assent to the aliena- 
tion of the property of a local community in the fact that it is incumbent 
upon him to see to the common interest, and, again, that he has a dominium 
eminens over such property — as indeed he has over all kinds of property 
(Instil. §1129). 

68. S. Cocceji, Nov. syst. rv, §280: constituitur tale corpus consensu: cf. §205, Similar 

on the principle of par ratio as between all corpora et universitates and the State views in 
[i.e. what is true of the State is equally true, or no less likely to be true, of other Germa 
corporations]. writers 

69. Heineccius, Elem. jur. nat. n, §§13-25. The basis of the State’s au- 

thority over corporations is the natural-law principle that, while in every 
society ‘ the well-being of the society is the supreme law of its members ’, the 
‘utility’ of the ‘greater society’ must take precedence, in a ‘compound 
society’, over that of the ‘lesser societies’ contained in it. * 

70. Daries, Instit. junspr. unio. Praec. §§ 17-23, P. spec. §§550-6, 674-8. He 1 
derives the existence of associations from the contract [by which they are 
formed] ; but he bases the authority [of the State] over corporations on the 
principle that m a ‘ compound society* the relation of the subordinata to the 
subordmans societas is like that of the socius to the societas , and therefore the 
interest of the ‘greater society’ takes precedence m the event of a clash of 
interests (§§554sqq.). He therefore includes among die jura majestatis the 
jus efficiendi ne societates partiales fini utilitatique civitatis smt impedimenta, and 
(consequent upon that right) the further right of legitimising as ‘just’ such 
societies as are compatible with the purpose of the State, and of abohshing 
others as ‘unjust’ (§§674sqq.). 

71. Syst. nat. §§327-47. A similar view reappears in the Jurispr. pos. Nettelbladt'. 
§899; but in §853 a distinction is drawn between (1) jura turner sitatis., theory of 
whether originaria or contracta , and (2) rights which belong to rmgistratus associations 
constituti in unwersitate ex concessione Superions , and are therefore exercised 

by them in the name of the State, and not in virtue of their representing 
the miversilas. 

72. In his Syst. nat. Nettelbladt first classifies societies by their purposes Their 
(§348), and then proceeds to arrange them, by a variety of criteria, into classification 
naiurales et non naturales (§349), simplices et compositae (§§350-1), perpetuae et 
temporariae (§352), licitae et illicitae (§353)j a 01 ! ^equates et inaequales (§§ 354-61) . 
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73. To the category of societates which are aeqmles and also (if only in 
cases of doubt) cum potestate, there belong both (1) collegia , or societates sim~ 
plices plurium quam duorirn membrorum, and (2) corpora, or societates compositae, 
the members of which are themselves ‘colleges’ (§354). In these collegia and 
corpora there are present certain peculiarities — which do not, howevei, pre- 
vent their being included in the category of societas aequahs — such as a 
directonum societatis (§357), a peculiare collegium repraesentativum (§358), and 
deputations collegn for particular issues (§359). 

74. Syst. nat. §361. 

75. The jura socialia societatis which appear in Nettelbladt’s theory 
are the admission and exclusion of members (§§364sqq. and 407) ; the ap- 
pointment of imperantes, dvrectores and officiates (§367) ; the power of disposition 
in regard to their own assets (§407) ; the right of meeting and making de- 
cisions (§§374sqq.) ; autonomy (§§398-9); a potestas judicandi in regard to the 
affairs of the society (§413); self-government, including the right of self- 
taxation (§407); and finally the right of disposing of the property of the 
society — though the property itself is [not an inherent right, as the right of 
disposing of it is, but] a jus societatis contractum (§396). Only as regards equal 
societies possessing potestas does Nettelbladl assign all these jura socialia 
societatis to the society itself. In the case of equal societies without potestas, 
they belong to a third party: in the case of unequal societies, they belong to 
the imperans or superior. On the other hand, he regards the ownership of the 
property of the society as belonging in case of doubt — even in the two 
latter sorts of society [the equal society without power, and the unequal 
society] — to the community itself, and not to the person who wields au- 
thority (§3 96). 

70. In an earlier passage of his Systema naiurale, where he is seeking to 
determine the nature of the societas composita, Nettelbladt deals with the in- 
clusion of ‘moral persons’ in a higher unity as its ‘members’; but he draws 
attention to the facts (1) that it is not all the societies within a society which 
are members of it, and (2) that not every society whose members belong to 
other societies is a ‘compound society’ (§§350-1). He proceeds, in the same 
context, to distinguish between (1) the position of a corpus composed of 
collegia which have social objects of their own, and (2) the position of a 
collegium divided into mere ‘deputations’ or sections (§359). In a later 
passage, where he is dealing with the theory of membra civitatis, he treats in 
some detail of the position of 'moral persons’ as members of the State 
(§§1588 and 1226-50). 

77. Syst. nat. §§1227-30, where he includes among the ‘public societies 
which are eminently such’ collegia seu corpora ordinum and collegia optimatum, 
but not the collegia senatoria in a democracy. 

78. Ibid. §§1231-4. On the other hand, these ‘societies which are 
magistracies’ [i.e. administrative or judicial Boards] may possess the jus 
magistratus itself [not as of right derived from the sovereign, but] either jaw 
propria or jure administratoria ; and they may in addition acquire special 
privileges. 

79. Ibid. §§1235-7. In this case [i.c. as regards ‘public societies strictly 
so called’] the place of the jar magistratus is taken by a jus ad certas functions, 
regimen reipublicae concementes, obeundas absque corrigendi potestate. 

80. Ibid. §§1238-40. These universitates personarum [such as territorial 
communities] may be either ordinatae or inordinatae : they may, or may not, 
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have magistrates of their own; and they may be governed either by a 
collegium or a persona. Girculi [the German Kreise, roughly analogous to our 
English counties] belong to this category; but ‘circles’ which are the mem- 
ber-States of a federation are themselves systemata Rerumpubhcarum. 

81. Ibid. §§1241-2, 1247, 1250. In any case of doubt, we can only regard Private 
the society itself as the ‘Subject* or owner of this authority; but an in- societies ' 
dividual, or a part of the society, may also be such a ‘Subject’ (§1245). 

82. Ibid. §§1243, 1247, 1249-50. Nettelbladt does not go into any State-contro 
further details about the extent of State-control over corporations when he of corporatii 
is dealing with Natural Law. It is from positive law, and from such law only, 

that he seeks e.g. to derive the limits upon the rights of local communities, 
churches and families to alienate property; Jurispr. pos. §903. 

83. Ibid, §§1243-4. 

84. Ibid. §§ 1245, 1248. It goes without saying that this argument refers 
primarily to the position of the evangelical church in Germany. 

85. Achenwall, Jus Nat., Proleg. §§82, 91-7, and n, §§2sqq. On this basis Achenwall 
Achenwall too makes every contract between more than two persons for the on the social 
formation of a society produce a jus sociale unioersorum in smgulos (11, § 8) ; and authority of 
he regards a societas aequalis as one in which this jar, or social authority, re- associations 
mains with the whole community, and nothing more than a praerogativa , or 

a praecipua obligatio (in any case nothing in the nature of an imperium), is 
vested in a single person or body of persons (n, §§22-31). 

86. Hoffbauer, Naturrecht, pp. igosqq., where a distinction is drawn The views a 
between ‘essential’ ( immanentia ) and ‘incidental’ ( transeuntia ) rights of Hoffbauer 
societies, and where ‘social laws’ and ‘social authority’ (in its three species 

of directorial, executive and inspectorial) are treated as being essentially 
involved in any contract for the formation of a society. Hoffbauer also 
speaks of societies as having officials of their own— but not, he adds, inde- 
pendently of the Ruler; and he differentiates ‘equal societies’ in which all 
the members must concur from ‘unequal societies’ in which therC is not 
such general concurrence. 

87. Ibid.p. 288. But Hoffbauer adds that these ‘private societies’ cannot 
employ any coercive authority to vindicate their rights against their 
members. 

88. A. L. von Schlozer, Allg. Staatsrecht, p. 70, §19, vm. Schlozer cites 
as examples ‘musical clubs’ and ‘the Church’ f 

89. W. von Humboldt, Idem, pp. 41 sqq., 83, n3sqq., 1*5- 

90. It is sufficient to refer to the way in which Mevius ( Pndromus , v, § 1 9) Menus 
eulogises ‘subordinate societies’ as the foundation and mainstay of the State, in. praise 
The most important task of politics, he urges, is concerned with bona of groups 
familiantm and with corporum, collegiorum, urbiurn formatio; the prosperity of 

civil society and that of its contained groups are mutually dependent on one 
another; and there must be a happy mean between the independence of 
corporate bodies and their subjugation to the political Whole. On the basis 
of these ideas he will not refuse liberty of meeting and association simphciter, 
but only when there are causae publicae , curae imperantium concreditae (v, §26). 

We may also remember the views of Leibniz [cf. supra, note 6]. 

91. Montesquieu, it is true, regards the monarch as the source of all 
authority; but he also believes that constitutional government, and therefore 
true monarchy, is impossible unless authority is diffused through canaux 
moyens, and thus made, as it were, to flow into a Delta of poiamrs mtemidiaires 
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subordonnis et dipendants. There is therefore need for the prerogatives des 
Seigneurs , du Clergi , de la Noblesse et des Villes, as well as for political bodies (x.e. 
parlements) to declare and preserve the laws (dipSl des loix). Any destruction 
of these intervening powers must produce, if not a Republic, at any rate a 
despotism, as was shown, for example, in the case of Law’s operations in 
France [1716-20] and m the conduct of Ferdinand of Arragon. See the 
Esprit des lots , n, c. 4 ; cf. also m, c. 7, v, cc. 9-1 1 (where Richelieu is criticised) , 
vx, c. 1 and vm, c. 6; and cf. the argument, in v, cc. 14-16, that despotism, 
as distinguished fiom monarchy, is based on uniformity, equality, centralisa- 
tion and the lack of all qualifying and moderating elements. 

02. We need only refer to the account which Moser gives in his Patriotische 
Phantasien of the struggle of towns and guilds and leagues for liberty (1, 
nos. 43, 53, 54), and to his glorification of the Hansa (1, no. 45; hi, no. 49). 
In the course of this glorification he hazards the remark that if ‘ the towns 
and guilds and leagues’ had won the day in their struggle with the terri- 
torial principality, there would be sitting to-day at Ratisbon, ‘side by side 
with an insignificant Upper House... a united body of associated towns 
and communities for dealing with the laws’ which their forefathers once 
imposed on all the world; and then ‘it would not be Lord Clive, but a 
counsellor of Hamburg, who would be issumg his commands on the Ganges ’ 
(1, no. 43). 

We may also note Moser’s historical accounts of the glory and the decline 
of fraternities and guilds (1, nos. 2, 4, 7, 32, 48, 49; n, nos. 32-5), and, more 
especially, his disapproval of the attack made upon them by the Recess of 
the Imperial Diet of 1731 (particularly in regard to the obligations of 
honour* imposed by craft-guilds, 1, no. 49). We may equally note his general 
derivation of the constitution of the [German] territory, or Land, from a 
union of the ‘Fellowship’ type between free proprietors of estates, followed 
by an analogous process of Fellowship-formation among manumitted serfs 
and frSemen who were not proprietors. (In this last connection there are 
several passages in Moser which deserve notice ; e.g. in in, no. 54, he refers 
to the institution, by lords of manors, of ‘a mutual protection society and 
articles of fraternity’ among the peasantry, who then institute ‘articles as 
between themselves’ for their own domestic concerns. f Again, in in, no. 66, 
he treats of ‘the origin and advantage of what are called Hyen, Echten and 
Hoden' among free men who have not a plot of land of their own: cf. p. 353, 
where he remarks that ‘such a Hode was something in the nature of a guild 
chartered by the State, which could freely pass a rule about itself, and by 
such means maintain the rights of free men’; cf. also iv, nos. 63-4.) 

Finally, we may also refer to Moser’s account of the origin of territorial 
Estates from leagues and confederations, and of their development into a 
body which represented the whole territory as a Landschaft [or local Diet], 
iv, no. 51. 

93. Ibid, n, no. 2 and in, no. 20: ‘every civil society, great or small’, 
should ‘properly be a legislature for itself’, and should not form itself on a 

* The German is Handuterksehre. The guilds imposed standards of decent work. 
Hegel in Ins Philosophy of Laut (§§249-54) speaks of society as assuming a moral 
character in corporations, and of the individual as having his ‘honour’ in and 
through his corporation. 

t This may remind us of the ‘frith-guilds ’ and the later ‘ frank-pledge ’ in our own 
country. 
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general plan or on philosophical theories. Gf. also iv, no. 41 (‘each Gau and 
Iiof’ [or, as we might say, each hundred and manor] had of old ‘its own 
autonomy’), and ni, nos. 54, 66. 

04. For Moser’s views in legard to towns, cf. 1, nos. 43, 53, nr, no. 30 
(every small town ought to have its own particular political constitution) ; 
and r, no. 39 (where he opposes the exemption of the servants of country- 
landowners from civic taxes). For his views about guilds, cf. 1, nos. 2, 4, 
48-9, 11, nos. 32-5; and as regards rural communities, cf. n, no. I (on 
tire sovereign right of each peasant community to exclude strangers and 
sojourners) and n, no. 41, m, nos. 43, 52-3. 

95. Cf. e.g. the proposals for the founding of a company for world-trade 
by the united towns of Germany (1, no. 43); the founding of a separate 
college of advocates [like our Inns of Court] with an exclusive corporate 
constitution (1, no. 50); the founding of a ‘circle-association’ for putting a 
stop to distilling in the event of a shortage in com (1, no. 64) ; the starting of 
a company for conducting trade in com on the Weser (1, no. 52) ; etc. 

96. Loc. cit. ni, no. 20, p. 71. 

97. J. n. et g. vn, c. 2, §§21-2; cf. nn. 37-40, supra. 

98. Pufendorf deals with corporate property in Elem. jurispr. univ. 1, 
def. 5, §§5-6. Propria sunt non solum quae ad personas singulares pertinent , sed et 
quae ad personas morales conjundas seu societates qua tales. Neither third parties, 
nor the members themselves when they are not ‘conceived as the whole 
society ’, own any right in such common property. But in addition to common 
property of this description, which is in the plenum dominium of the society, a 
society may also possess property of another description, where the ‘use’ 
belongs to ‘individual members’ ( singuli ) — and indeed (Pufendorf adds) 
there are many cases of such property where the use is open also to extranei. 

Pufendorf also deals (Elem. n, def. 12, §28; J. n. etg. vn, c. 2, §22 and vm, 
c , § 13) with obligations incurred by a corpus in consequence of the legal 
transactions of its rector or coetus. He assumes, like Hobbes, that in such' cases 
the corporate property is liable for the satisfaction of the claims of its 
members; but where the claims of third parties are concerned, he holds that 
the individual members are responsible, each of them pro rata — though if 
there be refusal to discharge a claim, each can be made responsible for the 
whole amount. 

Finally, he deals with delicta miversitatum ( J . n. et g. vm, c. 3, §§28-9; De 
off. horn, et civ. n, c. 13, § 19). He expounds the usual theory, but he suggests 
that innocent individuals should not be included in any punishment, and 
that all p unishm ent should cease with the disappearance of the persons who 
were concerned in any given delict. He justifies the latter suggestion on the 
ground that, though there are certain attributes, such as possessions or 
rights, which belong to the miversitas per se, there are others, such as learning 
or moderation or courage, which cannot be ascribed to a miversitas, nisi ex 
derivatione a singulis. To be deserving of punishment is an attribute of the 
second kind; for a miversitas, ‘as such 1 , has no animus merens poenam [‘no 
intention deserving of punishment’]. [Cf. Grotius, supra, m 52 to § 15 ] 

99. This is the view we find in Thomasius, Treuer and Titius; cf. n. 131 
to §16. 

100. Cf. pp. 1 2 1-3 supra. Gundling’s dissertatio de universitate delinquents 
(cited by him in his Jus nat. c. 36, §§23 and 26, in order to prove the im- 
propriety of the punishment inflicted'by Poland on the city of Thorn) belongs 
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to the literature of criminal law, and can only be discussed in connection 
with it. 

101. Gf. nn. 1 60 and 1 63 to § 1 6. Gundling, in dealing with the contractus 
societatis, or, as he calls it, ‘mascopey’, and in treating ol commumo mcidens 
[i.e. ‘quasi-society’, as Wolff teims it, n. 163 infraj, uses Roman law as the 
basis of his argument {Jus not. c. 23, §§61-3). But (1) he treats a society as 
being a single 1 Subject’ or owner of rights, and (2) he regards as contrary to 
Natural Law the positive-law rules which make it impioper for a society to 
agree to exclude suits for the division of its common property, or which treat 
the death of its members as pioducing its dissolution (c. 25, §23). 

102. Gf, nn. 58 and 59 to this section: cf. also Huber’s Prael. Instit. 11, 1, 
no. 7 {cimlis hominum societas, quae neefamilia sit nec libera Respublica), and Dig. 


m, 4, no. 1. 

103. Dig. in, 4, no. r, xvn, 2, no. 2; Dejure civ. n, 3, c. 2, §2. 

104. Thus a university is a Universitas , but gymnasia and elementary 
schools are not, because they have no regimen cerium ; Dejure civ. ir, 3, c. 3, Dig. 
in, 4, no. 2. In dealing with groups of the type of the local community 
( umversitates familiarum ), Huber treats vici which have no magistrates of their 
own as not being universitates, even though they have common property; and 
he takes the same view of provinces, when they have no separate constitu- 
tion, with provincial Estates of their own, but are directly administered by a 
prefect {Dejure civ. n, 3, c. 5, nos. 4, 18-22; Dig. in, 4, no. 2). 

105. Collegia magislratuum are not universitates , for they do not possess a 
scopus et usus a summa republica diversus et coemtibus pecukaris {De jure civ. ir, 


100. This idea of a purely ‘collective’ (or ‘bracket’) Group-personality 
appears in Huber’s theory of the res miversitatis {Prael. Instit. n, 1, nos, 4, 8), 
and of other foims of corporate property {De jure civ. 11, 3, c, 1, §35). It also 
appears in his theory of the legal transactions of corporations, and more 
espedally in his view of the obligations which a universitas can incur. Here, 
in the usual manner of his time, he refuses to recognise that a universitas 
can be bound by contract, except when omnes et smguli have given a 
formal assent, or when its representatives have been acting within the 
terms of a specific mandate: otherwise, he confines the liability of a universitas 
to cases where it has profited by some transaction [i.e. where there has been 
a lucrum emergens ] ; and he takes the general view that an obligatio miversitatis 
entails a proportionate or ‘limited’ liability of all its members (as being the 
partes ex qmbus toium componitur ) — cf. Dejure civ. 11, 3, c. 6, §§1-18; Dig. in, 
4, no. 4. 

We find the same idea of a merely ‘ collective ’ Group-personality in Huber’s 
theory of the delicts of a universitas {Dejure civ. n, 3, c. 1, §§39-43, c. 6, § 13; 
Dig. in, 4, no. 5), and of its capacity for being represented in a suit at law 
{Dig. ni, 4, nos. 4, 6). A similar trend appears in his treatment of the validity 
of majority-decisions. While he derives it from the ‘social’ or partnership 
element in a universitas, on the ground that the principle may have been 
agreed upon beforehand [by each individual partner] in the society, he also 
limits its application strictly, and that on the very same ground — e.g. he 
holds that it is only the [individual] consentientes and their heirs who ought 
to incur liability in virtue of an obligation [arising from a majority-decision] 
{Dejure civ. ir, 3, c. 6, §§23-4). 

Huber emphasises,' again and again, the identification of the ‘collective 
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: the relation 
■ of partner- 


person’ with the sura of the members. Ipsa unioersitas est persona (ibid. c. 1, * 

§36): ipsurn corpus sodatorum est unioersitas, non forma conjunctionis, ut ahqui 
argutantur (Instit. 11, 1, no. 7). 

107. Seen.6oto this section. Huber accordingly refuses to recognise any His view q 
real autonomy of a society ( Instit . 1, 2, §§5, 12). It is not, of course, incon- the authori 
sistent with this that he should regard it as possible for a unioersitas (like any of corporal 
individual subject of a State) to possess not only dominium, but also imperium, bodies 
outside the State. He concludes, however, that [though this is possible] it is 

not really the case with the Societas Indica [the Dutch East India Company], 
for the Company only exercises an imperium belonging to the United Pro- 
vinces. Dejure cw. 11, 3, c. 2, §§14-21; cf. also §29. 

108. The only distinction which Huber draws between societates and His view 0) 
collegia — bodies which he regards as in other respects very similar to o 
another — is that the majoiity-principle is the rule in the latter, and the ex- 
ception in the former. If, therefore, the rule of the majority is introduced ships and 
into it by an agreement among its members to that effect, a societas is thereby corporations 
transformed into a corporation. It is thus that societates are often raised to 

the position of unwersitates ( jure unioersitatis donantur ) : this is what happened 
to the Roman companies of tax-collectors, as it has also happened to modern 
colonial and trading companies, quae, quum primofuerint Societates, demceps 1 n 
formam Collegiorum reductae sunt, nec aliter administrari possunt ( Dejure civ. n, 3, 
c. 2, §§2-13; Dig. xvh , 2, no. 2). 

109. Vide supra, n. 60 to this section. 

110. A view like that of Huber appears in Schmier: see n. 61 supra, and Schmier on 
compare what he has to say about the jura unioersitatis (Jurispr. publ. univ. v, the univer. 
c. 2, nos. 52-64) and the delicts, universitatum (ibid, in, c. 2, nos. 95-104) with his sitas and its 
argument about the rights and duties of a unioersitas in regard to its members members 
(ibid, v, c. 3, nos. 69-86). In dealing with this last topic, he speaks of the 
members as being in a position of dependence which obliges them to rgnder 
obedience and loyalty, but as having a corresponding claim on the society 

to promote their prosperity and to protect them; and he explains both the 
position and the claim by the fact that the authorities of the corporation 
summam Potestatem repraesentant, alque in illius oirtute et participatione mandata et 
judicia imponunt. 

We may also note the fusion of a natural-law theory of societas with a 
Roman-law theory of corporations in Micraelius (1, c. 7), Felwinger (pp. 908- 
24), Knichen {Opus. pol. 1, c. 5, th. 1-15), and Kreittmayr {Grundnsz, 

§§n, 19)- 

111. This result is already to be seen plainly in Huber. He expressly The results 
says that jus quo miversitates utuntur est idem quod habent privati {Dig. nr, 4, no. 3) ; of Huber's 
and he uses very plain language in enunciating the view that the inherent views 
rights which a unioersitas can claim for itself are limited to matters connected 

with its possessions {causae patnmomales) (cf. Dejure do. n, 3, c. 1, §38). When 
he deals with the public-law rights of a corporate body, he makes them 
belong not to the unioersitas itself, but to its officers as representing the public 
authority. 

112. J. H. Boehmer, for example, uses the conception of the societas Boehmer 
aequalis in order to justify the status of the collegium seu unioersitas as una bases the 
persona moralis, and to prove the identity of this collective person through all corporation 0. 
the changes in its membership. He goes on to make this conception the basis the societas 
of his theory of the possessions, the debts, and the legal transactions and aequalis 
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delicts of the universitas'. indeed he makes it the basis of a general distinction 
between omnes conjmciim sumpti and singuli, which he uses again and again in 
connection with all these points {Inti od. mjus publ. umv., P. spec. 11, c. 4, § 1 
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foundation 
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recognises 
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which are not 
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Extension of 
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113 . Seepp. 171-3, supra. 

1 1 4 . See, as representing this whole line of thought, Nettelbladt, Syst. nat. 
§§ 1238-40 and Hoffbauer, p. 288. 

115 . Montesquieu, on the other hand, while he takes an ‘institutional’ 
view of corporations, champions their cause; cf. n. 91 to this section. 

116 . This is the case with Turgot (n. 15 to this section); and the same 
failure to distinguish between corporations and foundations appears in the 
debates of the National Assembly (see nn. 20-3 to this section). We may also 
trace an unconscious transition from the idea of a society as being an associa- 
tion to the idea of it as being a State-institution or foundation in the theory 
of Scheidemantel — and this notwithstanding the fact that he interprets all 
groups as ‘associations’ (without seeking to distinguish between societas and 
corporation), and that he bases all the rights and duties of groups on a 
contract between their members: cf. m, pp. 244sqq. 

117 . See above, pp. 168-9. 

118 . This is particularly the case with W. von Humboldt, Ideeti, p. 129. 

119 . See n. 128 to §16. In particular, we find Huber expressly arguing 
that vici without magistrates of their own cannot be universitates, even when 
they have res communes, et earum nomine agere et cotwenire possunt ut personae', for 
these lights, he contends, may be exercised wherever there is simple co- 
ownership [i.e. the co-owners may act and meet in respect of what they own], 
whether or no there is also a societas ( Dejure cm. n, 3, c. 5, §4). [Just as he 
allows some rights of acting and meeting to a village which is not a universi- 
tas, so] Huber would also allow merely tolerated societies (e.g. Anabaptists 
and Arminians) to enjoy the rights which are necessary for their continued 
existence, although they aie not universitates : e.g. they should have the right 
of entering into contracts, though not that of receiving legacies (ibid, in, 
cc. 8-9; Dig. m, 4, no. 3). 

120. See nn. 154, 162 and 165 to §16. 

121 . See nn. 155, 166 and 167 to §16, 

122 . On the extension of the conception of the ‘collective person’ in 
Hert and Gundling, see nn. 160 and 163 to § 16. It is also instructive to 
notice the line taken by Huber, when he is seeking to find the differentia of 
societas, as contrasted with universitas. (This is a task which he essays in the 
course of an exposition of the contractus societatis — an exposition which is 
made to include a theory of the partnership in property between husband 
and wife, tinder the name at societas conjugans.) He entirely avoids the pit-fall 
of making the differentia consist in the absence of moral personality. See 
Dig. 17, 2, nos. 2-13; and see also nn. 108 and 1 19 to § 16. 

Boehmer, too, [makes no sharp distinction between universitas and societas', 
he] distinguishes a universitas from a societas negotiators only by the fact that 
it is not instituted ad commune lucrum et quaestum; cf. P. spec. 11, c. 4, § 1 n. t, 
Scheidemantel, in much the same way, applies the conception of the ‘com- 
posite’ person to families and partnerships also [as well as to corporations 
proper] ; m, pp. 244sqq. 

128 . The fundamental ideas [of this Fellowship theory] were expressed 
in England by Locke, n, c. 8, §§95-9. 



Motes to § 1 8 387 

124. The fact that he even manages to establish a relation of this order 
between ‘ natural 1 and ‘positive ’ feudal law shows how far Nettelbladt could 
go in this direction 

125. Gf. supra, pp. i24-6sqq., and nn. i7osqq. to §16. Nettelbladt Distinction 
accordingly makes the distinction between the status interims of a society and of the 

its status exterms (§334) the fundamental basis of his theory of corporations, internal 
Achenwall goes even further in drawing a hard and fast distinction and the 
between the internum jus of a society (n, §§6-13) and its externum jus (ibid, external 
§§14-22). in the one case [i.e. as regards internum jus], he only employs position of 
the idea of a nexus juridicus socialis : in the other, he uses that of a persona groups 
moralis. 

126. See nn. 65-70 to this section, and also nn. 75, 81 and 85-6. 

127. Wolff, Instil. §§841, 846; Heineccius, §14; Cocceji, §280; Daries, 

§762, Nettelbladt, §§336sqq.; Achenwall, n, §§24sqq.; C. von Schlozer, 

De jure suff. §3; Hoffbauer, pp. 187, 192. 

128. Cf. nn. 175, 178, 181 to §16. 

129. Wolff, Instil. §§979sqq.; Nettelbladt, §§338-9; Achenwall, 11, 

§§32-9; Hoffbauer, pp. 192-3 and 205sqq. 

130. The argument of Achenwall deserves special notice in this connection Achenwall 
(11, §§24-8). All the members of a societas aequalis have identically the same on the basis 
jus ac obligatio : therefore the ‘common consent of the members’ must deter- of majority- 
mint the means which are necessary for achieving the end of this society; and decisions 
where this common consent has not been given and declared in the original 

pact itself, it has to be expressed in conclusa formulated subsequently to the 
pact. Inasmuch, however, as all the members cannot always assemble and 
give their consent to these later conclusa , an agreement ( lex societatis pactitia) 
is made at the time of the initial institution of the society, determining the 
proper procedure to be followed in the future: the modus consentiendi validus 
thus comes to be fixed m advance; the rules of precedence which, may 
have to be followed, and the method of counting a majority of votes, are 
agreed upon, etc. A similar argument appears in Wolff, Instit. §§841 sqq. (on 
the methods of ‘common consent’); Nettelbladt, §§374sqq.; Hoffbauer, 
pp. iggsqq- 

131. Nettelbladt, §§363-6. The reception of new members is an act The 
whereby the societas, in virtue of the jus societatis sociale, declares that an ex- reception of 
traneus who desires to be a member is thenceforth to count as such. It is new 

an act which alters status [i.e. the existing system of relations in the society], members into 
and therefore modifies rights and duties [for all the old members], to an a society 
extent determined by the purpose of the society [e.g. the higher the purpose, 
the greater will be the change which an increase of the number of members 
makes in the existing system of relations and the existing rights and duties of 
members]. No particular rules can be laid down in regard to the quality 
and quantity proper to the members of a society; all that is needed is voluntas 
recipiendi and voluntas societatis recipients ; the contract [by which a new 
member is received] is a valid contract even when, as is the case among the 
freemasons, the candidate does not know the exact object of the society, but 
knows that it is a permissible object. Cf. Wolff, Instit. §§836-7 and 846; and 
cf. also the views of S. Cocceji (nr, § 105) on the status collegii [the system of 
relations existing in an association] which regulates participation in corpor- 
ate rights, and on the actio praejudicialts which members have given them for 
the protection of such rights. 
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Expulsion or 132 . Logically enough, Nettelbladt refuses to recognise either aright of 
resignation the member to quit a society freely, or a right of the society to expel a member 

from a by its own exclusive action; and he will only allow exceptions to be made in 

society either respect vi juris necessitatis ob collisionem officiorum [‘under duresse of the 

law of necessity, m cases wheie there is a conflict of duties’], cf. §§368-70 
and Junspr. pos. §855. Hoffbauer takes the same line, pp. 198-9. 

Wolff, on the other hand, is willing to allow a member to quit a society if 
there is no agreement to the contrary, provided that it is not to the detriment 
of the society; indeed, he is even willing to allow it — provided that an idoneus 
is substituted — in cases where there is an express agreement that a member 
shall not quit a society without its assent. Conversely, he holds that a society 
has always the right to expel a negligent or hostile member (§§852-3). 
Heineccius holds that any societas lasts only as long as there is consensus, and 
a member is therefore always free to quit (11, § 14). According to Achenwall 
(n, §§ 1 2-13), a umoersitas has the right and duty to coerce or expel a member 
who offends against the agreement on which it is based; and, conversely, 
members have a right of coercion or resignation as against a miversitas which 
adversely affects their rights. 

133 . Nettelbladt, §§362, 367, 371. See also his Jurispr.pos. (§§856-9 and 
876) on the rights and duties of the officials of an association in positive law; 
on the responsibility which officials incur in consequence of their adminis- 
tration and, more particularly, on the position of the syndicus of an association. 

134 . Nettelbladt, §§ 83 and 372, and Junspr. pos. §§ 846 and 865 . Heinec- 
cius takes the same view, 11, §§20-1 ; and so does Achenwall ( Proleg , §93) — 
with a reservation, however, in favour of those exceptions to the general rule 
[that corporations have the same lights as individuals] which arise from the 
diverse hominis mdividui et societalis natura. 

Analysis of 133 . Under the head oljurisprudentianaturalisgeneralissocialis, Nettelbladt 
Nettelbladt’ s treats first of the generalissima de societatibus principia — of the general conception 
method qf of associations, and their origin, end, status, authority, kinds and members 
dealing with (§§326-71)- He then deals with the application to societates of the rules of 
associations Natural Law which relate to smguli, discussing such application in detail with 

refeicnce to actiones, res, leges, negotia, jura, obligationes, possessio vel quasi, and 
remedia juris (§§372-414). 

Under the head of jurisprudentia positive generalis (Jurispr. pos. Book n), he 
begins by remarking (§846) that the rules which have been previously 
stated with regard to singuli (Book 1, §§5-845) are also applicable to societates 
personarum. He then proceeds to treat of universitates personarum in general 
(sect. 1)— dealing with their different species (til. 1); with their potestas , 
directorium and qfficia, and, more especially, their munera (tit. 2) ; and with 
their membership (tit 3). Next, he treats (in a somewhat different order 
from that followed in his treatise on Natural Law) of the application to 
universitates of the positive-law rules relating to singuli. Here he deals first 
(sect. 2) with the theory of persons (tit. 1), things (tit. 2) and actions (tit. 3) ; 
he then deals (sect. 3) with leges et actus jundici; he proceeds (sect. 4) to 
obligatio (tit. i), jura (tit. a) and possessio (tit. 3) ; and he finally deals (in 
sect. 5) with remedia juris. 

Achenwall (n, §§16-21) also draws a parallel between Natural Law in 
regard to ‘societies’ and Natural Law relating to individuals, distinguishing, 
in both cases, between three sorts of rights and duties— the absolute, the 
hypothetical, and those which arise from laesio. 
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136. Syst. nat. §373; Jurispr. pos. §866. A similar argument appears in 
Achenwall (n, §34) and Hoffbauer, pp. igasqq. 

137. Syst. nat. §§374-92. Nettelbladt discusses under this head (1) meet- Nettdbladt's 
ings, which may be either ‘stated’ or specially summoned, and either direct account 

or representative; (a) jura directonalia (e.g. the summoning of meetings, the of the 
making of proposals, the collecting of votes and the formulating of resolu- deliberations 
tions) ; (3) votes and their different species (e.g. voting by heads and voting and decisions 
by cunae) ; (4) the right of voting, which belongs to all equally in any case of corporate 
of doubt, but lapses for the time being when a member abstains from voting bodies 
or is absent in spite of having been duly summoned, and does not exist 
at all when the issue in question affects a member personally; (5) the 
order of voting, and the right to alter a vote given before a decision is finally 
taken; (6) the counting or weighing of votes; (7) the method of counting; 

(8) the formulation of decisions; (9) unanimity of votes, majority of votes, 
and equality of votes (in the last event, he remarks, nihil conclusum est , but the 
use of the lot eventually decides the issue); (10) the majority-principle 
(which is satisfied by a relative majority), and the exceptions to that prin- 
ciple ; (11) itio in pai tes [or the taking of a division], and, more especially, the 
decision of the question whether an issue is really present which is suitable 
for settlement by that method; and (12) the cancelling of a decision. He 
expressly remarks that all the rules suggested are equally valid for the de- 
cisions of a representative body or for those of a collegiate body of officials. 

138. Jurispr. pos. §869. Nettelbladt also mentions the requirement that His account 
all should be summoned, and at least two-thirds should be present; the of the rules 
greater weight which is sometimes recognised as due to samoritas [i.e. to the of positive 
sanior, as distinct from the major , pars] ; the calculus Minervae, §867 [what we law in these 
should call the ‘casting vote 5 ] ; the continuance of the right to vote in spite matters 

of non itsus , and the validity of a vote in one’s own favour (a principle to be 
assumed in Germany on the analogy of canon law), §868. He also treats in 
detail of corporate seals (§870) and the proper proofs of voluntas et consensus 
(§871). 

139. Cf. Wolff (§§841-5), who even deduces from Natural Law the prin- Other writers 
ciple that where the contributions or benefits of the members are unequal, on the rules 
their voting power should be unequal, and proportionate to what they give of voting 

or receive. See also Daries, §763, along with §§750-62, Achenwall, n, 

§§26-8 (where, however, the reader is referred to leges conventae [i.e. positive 
law] for most of the particular questions raised) ; and Hoffbauer, pp. 1 99-204. 

Christian von Schlozer (De jure suffr. §§8-23) also seeks to derive the rules 

of corporate action from Natural Law, but he holds that Natural Law does 

not warrant either the principle of majority-decision, or the binding of those 

who, are absent by the vote of those who are present. He thinks that, if the 

idea of the societas aequalis is to be preserved, an agreement must be attained 

by means of pacta adjecta [i.e. positive rules super-added to Natural Law] 

before there can be any validity attached to the act of a majority, whether 

the majority be the ordinary form of majority (which in any case of doubt 

must be absolute, and not relative) or some specially qualified form. The 

same is true in regard to casting votes; in regard to the obligation incurred 

by absent members (here there should also be further rules both about the ' ; 

competence of those present to take a decision and about the giving of votes 

by letter or by proxy) ; in regard to voting, for reasons of equity, by curiae or 

classes; and, finally, in regard to jus eundi in partes and umo suffragiorum sibi 
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invicem adversanlium [i.e. the right of claiming a division, and the general 
methods of getting some sort of unity out of a number of conflicting views 
on an issue], 

140 . Gf. n. 184 to §x6, and the following notes. 

The rights 141 . See Nettelbladt, §§388-9 (where it is argued that there can be no 
and limits majority-vote in causts jura singularum concernentibus), and §392 (where it is 
of a contended that decisions from which jma qmesita have subsequently arisen 

majority cannot be abrogated). Similarly Hoffbauer holds (p. 204) that a majority 
has no power to touch the rights which a member enjoys m the society (and 
therefore no power to touch the constitution), or even to touch any rights of 
a member derived from any other source. C. von SchlSzer contends that 
where pure natural law is followed — and where, accordingly, there is neither 
any majority-vote nor any obligation of the absent by the vote of those 
present — no question arises of [the majority modifying] the jura singularum or 
the leges fundamenlales (loc. cit. §13); and even where the validity of the 
majority-principle has been agreed upon by additional contracts [supple- 
mentary to the original contract constituting the society], the pacta funda- 
mentalia and the, jura singularum are exempt from the operation of these con- 
tracts, and can only be altered by a novum pactum [in substitution for the 
original contract constituting the society]. 

142 . Syst. nat. §§393-6; cf. Wolff, §§197 and 1128-9 (where it is further 
suggested, in regard to the possessions of a community, that they belong to 
‘the descendants’ also),* and Achenwall, n, §19. 

148 . Jurispr.pos. §§872-7 (where he deals specially witli the legal questions 
of solarium, the 'year of grace’ [i e. a year’s revenue granted to the family of 
an official at his death], family-property, and the administratio bonarum). 

The by-laws 144 . Syst. nat. §398. The same line is taken by Wolff, §846 (see n. 66 to 
of an this section), and by Achenwall. The latter argues in xi, §§29-30, that all the 

association teges qf the 'equal society’ are leges conventionales, to which new members 
tacitly submit; but it is only ut singuli that the members are bound by these 
laws, and ut universi they are supra leges, and can alter them at pleasure. In 
the same way he also argues (loc. cit. §34) that in the ‘unequal society’ the 
imperans promulgates laws by which he is not himself bound, and which he 
can alter at will. But even in the ‘unequal society’ the leges fundamentals [as 
distinct from ordinary laws] arc always to be regarded as pacta [and are 
therefore unalterable except by the consent of both parties to the pact] ; 
cf. Nettelbladt, §399, and Achenwall, §35. 

145 . Jfurispr . §§884-91 (where he also treats of conflict of by-laws, their 
relation to common law, and their interpretation and application). 

140 . Syst. nat. §§400-2. He pays particular attention to the contracts into 
which the Superior can legitimately enter societatis nomine, limites suae potestatis 
non transgrediendo ; but he holds that in ‘equal societies’ which possess potestas 
it is only a decision of the society itself which can authorise such contracts. 
The 147 . Syst. nat. §§404-5, where Nettelbladt argues that the ‘obligations of 

obligations of individuals’ are the duty of obedience and the duty of accepting office in 
associations the society, and that ‘obligations of the society’ [as distinct from those of 
individuals] arise from undertakings given by representatives, from versio in 
rem ipsius societatis,^ from the acts of a mandatarius legitimus acting within the 

* I.e. Wolff recognises not only (1) the present society and (2) the present 
singula membra, but iso (3) ‘the descendants’, as having rights in the possessions 
of a community. f Seen. 151 to §17 supra. 
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limits of his powers, and from actio societatis. A similar argument appears in 
his Junspr. pos. §§893-4. In §898 he also deals with the non-admissibility 
[as regards societies] (a) of the principle of compensation as between 
stationes fisci [the different ‘accounts’ in the common fund?] and (i) of the 
principle of restitutio m integrum [the rescinding of an act by an official, in 
order to prevent the legal consequences which ordinarily attend such an act 
from taking effect].* 

148. Jmispr. pos §§895—7. He adds that a member is never responsible 
for another member; nor is a successor in umvemtate, unless he has an obliga- 
tion as heir. 

149. Ibid. §877. He also remarks, in the preceding section, that a uni- 
versitas, as a ‘moral person’, cannot administer its own property itself. > 

150. Achenwall (n, §ai) holds that a societas, as such, is capable of all 
obligations — both the ‘absolute* and the ‘hypothetical’, and both the 
hypothetical arising from permissible and the hypothetical arising from non- 
permissible actions. Scheidemantel only remarks (1, p. 220) that ‘penalties 
attached to whole communities should only affect the benefits which arise 
from the particular nexus of the given society’. 

151. Syst. not. §§406-7. He enumerates os jura societatis (in contradis- Nettelbladt 
tmction to jura singulorum) the following: (1) the admission of members; on jura 
(2) the expulsion of members; (3) the disposition of the res societatis;^ (4) the societatis 
making of provision for the negotia societatis ; (5) the imposing of contributions 

for the attainment of the society’s objects, including contributions from the 
res et facta singulorum; (6) dispositio de ipsis juris societalibus [ipsis junbus 
societatis ?], even if such disposition be to the advantage or disadvantage of 
individual members and even if it takes the form of self-limitation or re- 
nunciation (e.g. that of renouncing a jus ptohibendi). 

152. Jurispr. pos. §§899-903. Such peculiarities in the rights and duties 
of societies include privileges or charters; acquisition by polhcitatio ; the loss 
[of property] after the lapse of too years, or by destruction; and limitations 
on the power of alienation. 

153. Syst. not. §§408-9, and also §§«93sqq. 

154. Junspr. pos. §§ 904 and 906 (which treat of interdicts [or, as we might On 

say, ‘ injunctions ’] and the peculiarities of fiscal law in regard to ‘ societies ’) . possession 

155. Loc. cit. §905. As regards jura affirmative, possession of such rights by societies 
is acquired [by other parties, as against a universitas] through toleration by the 
universitas itself, and not through toleration by individual members; while, 
conversely, the acquisition of possession by a universitas [as against other 
parties] can only be defeated by a stoppage of the proceedings of the mi- 

versitas ipsa. As legards jura negative, possession of such rights is acquired 
[again by other parties, as against a universitas] through prohibition 
addressed to the universitas and the acquiescence of the universitas ipsa; while, 
conversely, the acquisition of possession by a universitas can only be defeated, 
once more, by a stoppage of the proceedings of the tota universitas and the 
acquiescence of all its members therein. 

156. Syst. nat. §§410-12 and Junspr. pos. §§908-9 (reprisals, Nettelbladt On legal 
argues, are not only permissible between States: they are also permissible, remedies 
in a peculiar way, between Churches; but other universitates have no more of societies 
right in this respect than belongs to individual subjects), 

* The argument appears to be that ordinary societies do not enjoy the benefit 
of these principles, while the ‘great society’ of the State does. 
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157. Syst. nat. §413: the jurisdiction of a society is no proper jurisdiction, 
such as that which universally appertains to States: it is rather a conventionalis 
potestas judicandi. 

158. Syst. nat. §414 (which deals with the processes of actio, exceptio and 
ptovocatio). In his Jump), pos. §§878-83, Nettelbladt deals more fully with 
the modes of legal action open to univositates He draws a distinction between 
cases in which the causa umversitatis qua talis is ‘divisible’, and those in which 
it is ‘indivisible’. In cases of the first sort, the members ( singuli ) are in a 
position to make an effective disclaimer, though they are open to doubt as 
witnesses ; but in cases of the second sort also they are not altogether fice from 
suspicion as witnesses, and the distinction is thus really slight. ... A univemtas 
should take an oath by means of three or four of its members — Nettelbladt 
also ‘discusses the documentary evidence pioper in such processes, and the 
proper proofs of descent in family-disputes. 

In § 9 u he deals with the prior rights of a miversitas in cases of concursus [i.e. 
of a conflict of claims] ; and in §913 he treats of the conflict of claims arising 
when a universitas itself is involved in debt. In the latter case he holds that, 
inasmuch as the substance of the properly is inalienable, there can only be 
a concursus anomalus, with a sequestration and division among the claimants 
of the income arising from the property. 

159. Jurispr. pos. §846; cf. also Achenwall, u, §8. 

160. Cf. especially Wolff, §977, and Achenwall, Proleg. §94 and 11, 
§§41-84 (withnn. 175 and 182 to § 16 above) : see also Cocceji, §281 , Darics, 
§§ 6 o 6 sqq.; and Nettelbladt, Syst. nat. §§666sqq. (where he classifies six sorts 
of family ‘society’ — patema, adoptwa, tut elans, henlts, domus, conjugalts), along 
with Jurispr. pos. §851. 

On the other hand Hoffbauer, who treats marriage as an equal society 
which can be freely dissolved (pp. 2ogsqq.), considers that the relation of 
parents to children and servants is not a ‘society’ (pp. 2i4sqq.), and that 
the family is not a ‘compound society’ (p, 221), 

161. In his Positive Jurisprudence Nettelbladt reckons as universitates the 
German Empire, the Catholic and Evangelical Churches, local communities, 
corpora et collegia, and families (including gens,familia and domus), §§848-51. 
He treats the divisions of the family as membra unioersitatis, arguing that it is 
only special rules in regard to the acquisition or loss of members which 
distinguish such divisions from one another (§§860-62). He brings family- 
property (or bona stemmatica) which is in dominio vel quasi dominio familiae 
under the general head of res unioersitatis (§875); and he applies to its 
alienation (apart from a requirement that all the members of the family 
should give their consent) the general rules of Roman law in I. 3 C. de 
vend. reb. eiv. (§903). He speaks of families as parties in civil suits (§882); 
and he refers to statuta familiarum [family by-laws or ‘rules of the house’], 
which may be either pacta, or dispositiones capitis familiae, or normae Superioris 
(§ 886 ). 

In his Syst. nat. he draws a distinction between (1) the rights of ruling 
families to the property of the ‘House’ or ‘line’, (2) the property-rights of 
the Fisc, and (3) the patrimonium Pnncipis (§ 1349) ; and he also speaks of the 
autonomia familiarum illustrium (§1510). 

162. See especially Nettelbladt, Syst. nat. §§358-9, on the application of 
the general rules relating to * societies’ to any peculiars collegium repraesentativum 
and to deputations collegii; see also his Positive Jurisprudence, § 850, on the division 
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of corpora et collegia into (i) separata and (2) those which are only pars alterius 
umversitatis. 

163. See, more especially, Wolff. He distinguishes, in his theory of common 
property, between three forms of communio : (1) the communio negativa of the 
state of nature; (2) communio position, with such and such shares for each 
participant; and (3) communio mixta, in which the property itself belongs to 
a umversitas, and the individual has only a right of common user (Tnstit 
§§ igr— 7). He interprets, however, the second of these forms — that of 
positive co-ownership — as being ‘like ownership by a single person’, and 
all that he assigns to the individual participant, other than the right of dis- 
position in regard to his share, is a right of annulling the unity of ownership 
‘ if the common right be not enjoyed conformably to the condition that it must 
remain common’ (§196 and §§330-1). We may compare with this his re- 
marks on collective credits and debts (§424); on common citizenship of 
towns (§573); on societas negotiatona (§§639-48, and especially §642, ‘on the 
share of each member in the property of the society’); on communio mcidens 
or ‘quasi-society’ (§692) ; and, finally, on the ‘mining contract’ in regard to 
shares in mines (§683), which he surprisingly brings under the head of 
lottery-contracts ( Glucksvertr&ge ). 

Nettelbladt not only assumes the existence of a single personality of many 
individuals when such individuals play the part of a ‘moral person’ con- 
junctim : he also assumes its existence when they disjunctim unam personam 
sustinent, e.g. where it is a case of correi [i.e, persons severally responsible for 
the same debt], or of representatives and the persons they represent ( Jurispr . 
pos. §§17-18). In his theory of communio position ( Syst . nat. §§203-4), of con- 
dominium (§§222-5), an d, more especially, of general and particular com- 
munity of property (§§226-7), the (Teutonic] idea of ‘the joint hand’ makes 
its appearance — particularly in the fact that, while he ascribes the common 
property to all the members of a group taken as a whole, he also ascribes to 
each individual a quasi-private property in his share. In this last 
connection it is to he noted that he confines dominium proper to res 
corporates •, but he regards a quasi-dominium in res incorporates as co-existing 
with dominium proper (§215). [Hence the share of an individual, being an 
‘ideal’ or incorporeal thing, can only be the object of quasi-private 
property; but this quasi-private property coexists with the dominium proper 
of the whole group.] 

164. It has already been remarked that the parallel between the division 
of one individual into several ‘persons’ and the union of several individuals 
in one ‘person’ helped to turn into an abstraction the idea of a person com- 
posed of a number of individuals; cf. n. 173 to § 16 supra. 

165. Thus, for example, the whole of the theory regarding the authority 
of a community over its members is inapplicable to a society composed of 
two persons only, though such a society is none the less expressly recognised 
as a ‘moral person’; and the consequence is that the greater part of the 
general theory of societies is inapplicable in such a case. Cf. Achenwall, 
n, §8 (who remarks that, provided there are more than two members, 
the sum of the reciprocal rights and duties thus involved gives rise to a Jus 
sociale universorum in singulos singultque cujuslibet in universos) : cf. also Heineccius, 
11, §14, and Nettelbladt, Syst. not. §§84 and 333. Similarly we find thinkers 
compelled [by this general point of view which led them to make concessions 
to the rights of individuals] to accept as causes of the dissolution of a societas 
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the fact of the death of its members, or the disappearance of a member, 
or resignation, etc.: Nettelbladt, §333. 

166. We may notice especially, for the light which it throws on this 
tendency, the way in which Nettelbladt (loc. cit. §86) seeks to justify his 
assumption that the ‘moral personality’ of a societas can persist in a single 
member, or even without any member, if there be ground for expecting its 
reconstruction : essentia enim personae morahs consistit in mdimduorum consociatione , 
et si adhuc superest unum individuum, id repraesentat reliqua ; si vero nullum actu adest , 
quae in spe sunt individua pluralitatem individuorum constitmnt. We may also note 
the interpretation of community-property in Wolff; cf. n. 142 to this section. 

167. Cf.nn. 1 14 and 130 to this section, and also nn. 176 and 181 to § 16. 

168. Cf. supra, pp. 179-180. 

169. Cf. especially the views of A. L. and C. von Schlozer, and of Hoff- 
bauer, as stated in nn. 186-92 to § 16. 

170. Humboldt’s Ideen, pp. 121, ia3sqq., 125, 129. ‘The less a man is 
enabled to act otherwise than as his will desires or his force allows him, the 
more favourable is his position in the State.’ 

171. Ibid. pp. 129-32. 

172. Cf. Pufendorf, Elem. §§24-6 and J. n. et g. n, c. 3, §23; Gundling, 
c. 1, §54; Hertius, n, 3, pp. sisqq.; Huber, 1, 1, c. 5; J. H. Boehmer, Jus pub. 
univ., P. gen. c. 2, §§3-7, P. spec. 1, c. 3, §22 n. 1 . Justi also argues (§§222-3) 
that international law does not depend on the existence of a social union of 
States or a joint federal State. It is rather that a state of nature exists be- 
tween diffeient nations, and that they live in that state, like individuals, by 
their own will, without any association, in perfect liberty and equality. But 
they live on the same globe; they are therefore subject to the fundamental 
rule that they must do as they would be done by; and there thus exist among 
them duties of good-fellowship — though there is no society. Cf. also Spinoza, 
Tract, fiol. c. 3, §§ 1 1— 18, and Horn, De civ. c. 2, §§4-9. 

IV a. Mevius, Prodromus, §§5-9 and 18-ao: the societas communis inter omnes 
populos is the source of international law, and the authority of that law de- 
pends, not on any agreement, but on the rational order which holds good for 
this socialis populorum conjunctio. Cf. also Johannes a Felde, 1, c, 1, p. 5; 
Praschius, §3; Placcius, Bk. in; Leibniz, Introduction to Cod. Gent. dipl. 1, 
§13, Fragment on Natural Law , p. 420, and Caesar. -FUrst. cc. 31-2; Bossuet, 
1, art. 5. 

174. Thomasius, Instit. jur. div. 1, c. 2, §§101-4, llI > c. 1, §§38-56, He 
censures the Aristotelians for neglecting the societas gentium', he proves its 
existence ( quia miversum genus humanum natura est unitum ad cerium finem) ; and 
he describes it as a societas maxtme naturalis , which produces a juris commmio. 
But international law proper is in his view only a part of the lex dimna 
naturalis discoverable by human reason; it is not a. jus humanum , or system 
of positive law. For (1) there is no Superior', (2) contracts only oblige men 
lege intercedente, just as custom only binds them by virtue of a tacita approbatio 
principle; and (3) the assumption of an express or tacit pactum universale is a 
mere fiction. 

176. Wolff, Instit. §§1090-2; Daries, §544 (where the societas universalis 
omnium hommum is treated as a societas necessaria ); Nettelbladt, Syst. nat. 
§§i4Qosqq. (there is a societas natura constituta ‘for the preservation of the 
human race’); Achenwall, Proleg. §§82-90, 1, §§43-4, n, §§210-88 (on the 
societas universalis). In all these writers there is a general recognition that 
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there is also such a thing as positive international law: Wolff, for example, 
speaks of a jus gentium voluntanum , pactitium, and, to some extent, consuetu- 
dinanum-, and Nettelbladt admits leges [ gentium ] sociales seu systematicae as well 
as leges gentium stride natumles. 

170. Thomasius argues that the somtas gentium is not a respublica univer- 
salis , but a societas aequalis with no impermm, and that, far from perfecting 
the State, it is imperfedior civitate ( Instil, jur . dw. in, c. x, §§52-3 ; Fund, in, c. 6, 

§5). The same line of thought appears mj. a Felde, 1, c. 1, p. 5; and Nettel- 
bladt also remarks (§ 1420) that the society of peoples is a systema gentium 
rather than a civitas maxima. 

177. Wolff, §1090. Achenwall also uses this term (Proleg. §§82sqq.), cf. 

Vico (p. 156), omnes orbis terrarum respublicae una civitas magna cujus Deus 
hominesque habent communionem. 

Kant finds the ideal goal of human progress in a World-State ( Volkerstaat Kant and 
or ‘World-Republic’) with a definite cosmopolitan constitution and a single Fichte on 
Head; but he holds that the only goal which can be attained under present a league 
conditions is the institution of a ‘League’ (‘Federation’ or ‘Fellowship’) for of nations 
the prevention of war (Works, vi, pp. 340-6, 415-20; vn, pp. 162 and 
i68sqq.). 

Fichte, who differs from all other writers on Natural Law in deriving inter- 
national law not from the relations of States to one another, but from those 
of the individual citizens of different States, desires a voluntary ‘League’, 
which is not to be a Volkerstaat , but is to possess judicial and executive au- 
thority for producing a state of peace (Naturrecht, 11, pp, 261 sqq. ; Works, ni, 
pp. 37gsqq.; Posthumous Works, n, pp. 644sqq.). 

178. Pufendorf, De systematibus cimtaium, §8, J. n. et g. vn, c. 5, §16, De 
off. horn, et civ. n, c. 8, § 13; Horn, De civ. n, c. 2, § 14; Becmann, Med. c. 22; 

Huber, De civ. 1, 2, c. 2, §§20 and 28, 1, 3, c. 3; Thomasius, Instit. jur. dtv. 

m, c. 6 , §§57-8; Schmier, 1, c. 4, no. 67; Hertius, Elem. \, s. 12, §§7-8 and 

n, s. 18; Gundling, c. 37 (36), §§37-471 Titius, Spec. jur. publ. vn, c. 7, §375 
J. H. Boehmer, P. spec. 1, c. 3, §§27-9, Daries, §§808-11; Achenwall, n, 

§§189-90; Hemcke, 1, c. 3, §§27-3*5 A. L. von Schlfizcr, p. 117, §6. 

179. Pufendorf, J. n. et g. vm, c. 9, De off. horn, et civ. n, c. 17 ; Huber, nr, 

4, c. 3; Gundling, c. 12 (11), §§34-42 and also c. 24 (23), §§16-19 on ‘Mas- 
copeyen’ [or ‘contracts of society’] among nations, and on societates belhcae 
and common governments; Daries, §§802-5; Achenwall, n, §§240-2. 

Thomasius (Instit. jur. div. nr, c. 1, §§35~7 and c - 8 > §§ r “27) adopts a Thomasius 
peculiar line of argument. He regards any federal association between a on federation 
number of States, when it represents only a social form of unio ooluntatum 
and is constituted for a limited period, as being a societas perfectior cimtate, 
on the ground that it supplements in certain directions the power of a single 
State which is inadequate by itself. Such an association, he thinks, is indeed 
an ‘arbitrary’ community; but it marks an approach to societas naturalis. He 
draws, however, a sharp distinction between a societas inter plures respublicas 
confoederatas and a systema civitatum: the former he regards as constituted 
only for a definite object (certae utilitatis gratia), but the latter as a perpetua 
unio . . . indefimtae gratiae causa. 

180. Pufendorf, De syst. §§9-15 and J. n. et g. vn, c. 5, §17; Huber, r, 2, 
c. 2, §§24-7; Daries, §§806-7. 

181. Hert, for example, writing in 1689 (Elem. 1, 12, §5 and n, 1 7, §§ 1-5), 
already notes that unions under a single king are possible not only where 
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The theory there is no other bond of connection, but also when there is a considerable 
of a ‘ real amount of community between the countries so united. Titius, writing in 
union ’ of 1703, in his commentary on Pufendorf’s De off. hom. et cio. ii, c. 5, § 14, draws 
Slates a shaip distinction between a mere personal union, sub uno capite, and a real 

union, in which there is also a common exercise nonnullarum imperil partium; 
and he holds that a sy sterna exists in the latter case only, and not in the 
former. Treuer takes the same line, in his commentary on the same passage; 
cf. also Schmier, 1, c. 4, nos. 68-76. The same view also appears in Heinec- 
cius (1737), Elem. 11, §i 19 (but he was not, as Juraschek assumes (p. 13), the 
first to take this view). See also Nettclbladt, §1172, who adds the idea of 
[the union of] a predominant State with subsidiary States. Apart from these 
writers, we generally find the idea of unio per incorporationem expounded. 
Theiheory 182. Pufendorf, De syst §§i6sqq., J. n. etg.vii, c. 5, §§x8sqq., Deoff. hom. 
of the corpus et civ. 11, c. 8, §§ I3sqq. : there is unum corpus, but no cioitas, for singulae civitates 
confoedera- summum in sese imperium retinent, and they have only bound themselves con- 
torum tractually circa exercendum commmi consensu unam aut alteram partem summi im- 

perii: we cannot, therefore, ascribe to this category [of corpora confoederatorum ] 
a State composed ex pluribus corporibus subordinahs, or, again, a State 
which leaves some degree of independence to conquered provinces. Gf. 
Huber, x, 3, c. 2, §§30-3: the federal assembly non est omnium caput, sed plum 
capita repraesentat. . .non vere imperat, sed imperata singulorum commmiter exequitur; 
the sovereignly of ihe members of the federation remains intact (1, 3, c. 3). 
See also Thomasius, Instit jur. dm. nr, c. 6, §§57-8, where, however, the 
term compositae respublicae is used; Hertius, Elem. 1, s. 13, §§7-8 and 11, s. 18; 
and Gundling, c. 37 (36), §§37sqq. Schmier remarks that it is only an ap- 
pearance of una respublica that is ever present: revera sunt et manent inter se dis - 
tmetae et diversae, utpoie voluntates res bonaque sua seorsim et separatim habentes (1, 
c. 4, nos. 77-88). Titius (Diss. §76 and Jus publ. vn, c. 7, §§34-5) speaks of 
corpus civile ex pluribus cioitatibus ita empositum, ut, unaquaeque civitas summum ac 
plerumque eti&m plenum imperium habeal, sed ita limitatum, ut quaedam ejus partes 
coiyunctim ab omnibus sint exercendae. See also J. H. Boehmer, P. spec. 1, c. 3, 
§§37-9; Daries, §§808-11; Achenwall, 11, §190; Heinclce, 1, c. 3, §§37-31 (a 
systema cioitatum, he holds, is a corpus morale which wears the appearance of 
a single State owing to the common exercise of the rights of sovereignty; it 
is a societas juris naturalis)', Kreittmayr, §4; A. L. von Schlozer, pp. 1x7-18 
(what is in question, he thinks, is a ‘civil society’ or ‘community’ of States, 
but not a State). 

Such a body 188. Pufendorf, De syst. §§17-31 and J. n. et g. vn, c. 5, §§19-31 : it is 
cannot act by necessary that there should be some meetings, and it is possible that there 
majority- should be a permanent federal council, but the deputies attending the 

decision former continue to be ministri sociorum, while the latter (the concilium de- 

put atomm) has only a ‘delegated power’, and its vis et auctorilas provenit a 
sociis: the majority-principle is inapplicable, since it means the presence of 
an imperium, and here every member has the right of secession. Hom takes 
a similar view, holding that everything has to be done ratione pacti et sociorum 
liberrimo consensu (n, c. a, §14); and A. L. von Schlozer also considers that 
the use of a majority-vote is not possible in a federal Diet, and that, for this 
very reason, such a political system has no final judge and is devoid of re- 
sponsibility (pp. xr8-ig). 

Views to the 184. Huber allows a certain amount of validity to majority-decisions (1, 
contrary 3, c . 3) : the same view is taken by Herl, in his notes to Pufendorf’s J, n. et g. 
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vn, c. 5, §20, and by Schroder, loc. cit. no. 88. J. H. Boehmer (i, c. g, §4), 

Achenwall (n, §t9o), and Kreittmayr (§4) regard the rules of societates 
asquales as applicable to federations. Daries takes the same view (§§808-1 1 ) ; 
but he considers that a directorium, with a jurisdictw conventionalts between 
the members of the federation, is also possible. 

185 . Pufendorf, De rep. meg., J. n. el g. vn, c. 5, §§ 12- 1 5 and 20, De off. Irregular or 
horn, et civ. n, c. 8, § 12 : he regards any federal body in which the validity of monstrous 
the majority-principle is agreed upon as being a corpus irregulare. Gundling forms of 
(loc. cit.) clings to the view that any such political system should be termed federation 

a monstrum. J. H. Boehmer (1, c. 3, §29), while he introduces the idea of the 
two possible origins of a federal system (it may be due to the negative fact 
of disintegration or devolution, as well as to the positive fact of foedus or 
integration), describes the ‘irregular system’ as pitiable. 

186 . Gf. Otto’s commentary on Pufendorf’s De off. hom. et civ. 11, c. 8, § 1 2 : The problem 
Hertius, 1, s. 12, §§6-9 and n, s. 19, where formations intermediate between of the Holy 
a federation and a State with provinces, such as the German Empire, are Roman 
merely treated as being respublicae megulares, in just the same way as ordinary Empire 
unions and federations; Schmier, x, c. 4, s. 3, §§1-3; and Titius, vn, c. 7, 

§§36-54. Titius, we may also note, applies to federal forms of the State the 
general distinction which he draws between States which are adstrictae and 
those which are laxae (cf. n. 167 to §17 above, and p. 155); and he accord- 
ingly includes the ‘systems’ (or civitates compositae) which have been con- 
stituted by a foedus adslnctum under the head of adstrictae, and those which 
are due to the disintegration of a unitary State under that of laxae. See also 
Huber (1, 3, c. 3, §§17-20), who admits that there are deviations from the 
general norm in the German Empire; and see also Kreittmayr (§4), who 
tries to meet the difficulty by suggesting that side by side with the systema 
civitatum foederatarum aequale, such as is to be found in Switzerland and 
Holland, there may also exist an unequal system of federated States, like the 
political structure of Germany. A. L. von Schldzer also holds (p. 1 fQ) that 
‘scattered in a number of fragments, the 300 members of the giant body of 
Germany’ only constitute a mere society [and not a State]. 

187 . Caesannus-Furstenerius, c. 11, and Demonstr. pol. prop. 57. Leibniz, it Leibniz or, 
is true, does not base himself upon Natural Law in defending the cause of federalism 
federalism. On the one hand, comparing the difference between a con- 
foederatio and a unio with that between a societas and a collegium or corpus, he 

will only admit the emergence of a new persona cimlts when there is a cor- 
porate group [and therefore he will not admit that there is such a persona in 
a confoederatio, which is only a societas, and not a corporate group] ; on the 
other hand, he abandons the idea of sovereignty, holding that a real political 
authority of the Group-person, exercised over the member-persons, is com- 
patible with the libertas et suprematus of these member-persons. [It follows 
that Leibniz (1) from the first point of view, cannot apply the natural-law 
idea of the ‘moral’ or ‘civil’ personality of Groups to federations, and 
(2) from the second point of view, cannot apply the natural-law idea of the 
sovereignty of the State to federations, or indeed to any other form of State, 
since he has abandoned that idea in toto; cf. supra, n. 48 to § 17, and cf. also 
n. 253 to § 1 6. In dealing with federations, Leibniz is thus outside the ground 
of Natural Law, because he is unable to use either its idea of Group- 
personality or its idea of State-sovereignty.] 

188 . Esprit des Lou, nc, cc. 1-3. In treating of the rlpublique federative. 
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which he sometimes describes as itat plus grand and sometimes as a sociite des 
soditis, Montesquieu makes no definite distinction between the different 
forms which it may assume (cf. Brie, Der Bundesstaat , i, p. 31); but at any rate 
he leaves room, under this heading, for a real federal State. He regards the 
German Empire (which he describes in another passage — Bk x, c. 6 — as a 
ripuhlique federative mixte, with a Head who is en quelque fagon le Magistrat de 
1’ union et en quelque fagon le Monarque) as being a more imperfect form than the 
federations in Switzerland and Holland, on the ground that monarchy is 
not so suitable for a federal constitution. 

189. Syst . nat. §§n6o, 1x72-7, 1183, 1221-5, 1406-9. Hoffbauer is in 
agreement with him, pp. 314-15. 

190. Syst. nat. §§1160, 1172, 1174, 1408. A respublica composita is present 
when diversae respublicae mam rempublicam, cujus potestati civili ntbjectae sunt, 
constitumf, but the member-States are not sovereign, and therefore they are 
not, in external relations (though they are in relatione ad Rempublicam ma- 
jorem), independent gentes (i.e. ‘persons’ in international law). 

191. A composite Slate may be a monarchy or a republic: so may also 
Us respublicae minores (§ 1 x 75). In such a State there is a duplex potestas civilis — 
the summa and the subordinata; and the latter of these powers may, in turn, 
be exercised doubly — both by the member-States to the exclusion of the 
summa potestas [i.e. the federal authority] and by the member-States con- 
currently therewith (§1176). Similarly theie is a duplex subjectio (§1177). 
Such a State may come into existence either by integration of States or by 
way of disintegration (§1183). Again, in such a State, we have a new dis- 
tinction between different kinds of members added to the other distinctions 
which we generally find in Slates — the distinction between membra immediata 
and membra mediata (§§1122-3). If we regard the membra rerumptibticarum 
minorum, we find that the Heads of these lesser or contained States are 
superiores on what we may call a ‘downward’ view, but subdita on an ‘up- 
ward’ ‘view, while the other members of such States [i.e. the members 
other than the Head] are in duplici subjectione, with the lower superior taking 
precedence in case of conflict; §§ 1224-5. [Gierke adds that he intended to 
treat the theory of the federal State, as it appears in the literature of positive 
German public law, in a subsequent section; but this section was never 
published.] 

192. A later section (§20) was to have been devoted to this theme; but 
the section has not been written. 
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poiestate , adversus Buchananum, Bruitmt [i.e. the author of the Vind, contra 
Tyrannos], Boiwherium et leliquos Monarchomachos, Paris, 1600 (Gierke cites 
the Hanover edition of 1612). Locke refers to this work at the end of the 
Second Treatise. Barclay also wrote a work on the Papacy, which was 
published posthumously, in 1609, under the title of De Po testate pupae, 
an qmtenus in principes saeculares jus et impenum habeat, representing tire 
Gallican point of view. 

Bekinsav (Becconsall), W., 1496-1559, fellow of New College, Oxford, and 
author of De supremo et absoluto Regis impeno, a work dedicated to Henry VIII, 
and published in 1546 (Gierke cites the reprint in Goldast’s Monarchia 
Sacri Romani Imperii of 1611), 

Bellarmine, R., 1542-1621, cardinal-archbishop of Capua, member of the 
Jesuit order, and one of tire chief writers of the Counter-Reformation. 
Grerke refers to his De potestate summi pontiftcis in rebus temporalibus adversus 
Baiclaium (first published in 1610, but cited according to the Cologne 
edition of 1611). This work, as being Ultramontane, and as attacking the 
more Gallican attitude of Barclay’s work on the Papacy, was at once con- 
demned by the Parlemcnt of Paris in the year of its publication. Gierke 
also refers to other writings of Bellarmine, more particularly his De Laias, 
in the Cologne edition of his Opera omnia , 1620. 

Beneckendorf . Author of Repetitio et explicatio de regulis juris, F rankforl on 
the Oder, 1593. 

Berckringer, D., sometime tutor to the children of the Elector Palatine; 
became professor at Utiecht in 1640, and died in 1G67. Gierke refers to 
his Institutiones politicae sive de Repttblica, published at Utrecht in 1662. He 
is also said to have written, in answer to Hobbes, an Examen elementorum 
philosopkicorum de bono cive, which was never published. 

Besold, C. B., 1577-1638, a jurist, who became professor of law at Titbingen 
in 1610; but crossing over to the Catholic side during the Thirty Years’ 
War (in 1630), he became professor of civil and public law at Ingolsladl, in 
Bavaria, in 1635. He was a voluminous writer, both on legal and (after 
his conversion) on ecclesiastical subjects. Gierke refers to his Opus politicum 
(or, as it was called in an earlier form, which first appeared in 1618, 
Politicorum libn duo), and cites it according to the Strassburg edition of 1 626. 
It is a collection of ‘Discourses’, which are sometimes cited separately by 
Gierke (e.g. Discursus III de Democraha, and the ‘Discourses’ De statu 
Reipublicae mixtae and De jure Universitatum). 

Beza, T., 1519-1605, the great Calvinist teacher in the age succeeding Calvin 
himself. To him we may ascribe, for reasons given by A. Elkan, Die 
Pubhzisten der Bartholom&usnacht, tire authorship of the anonymously prinLed 
Dejure magistratmm in subditos et officio subditorum erga magistralus, which pro- 
fesses to have been pxinted at Magdeburg in 1578. The work deals with the 
problem of resistance, as it had been raised in the minds of the French 
Calvinists after the massacre of 1572, and seeks to re-define the Calvinistic 
attitude to that problem. There is a French version (of 1574), entitled Du 
droit des Magistrals , which was printed before the Latin original. 

Biermann . Author of Dissertatio de jure Principally, 

Blonder, D,, 1591-1655, Huguenot preacher and writer: successor to Vossius 
in the chair of history at Amsterdam in 1650. De jure plebis in regimine 
ecclesiastico, Paris, 1648. 

Bodin, J., 1530-96, French jurist and man of affairs. Six livres de la Republique, 
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1577. In Latin, under the title of De Republica, 1584. Cited by Gierke in 
the second Latin edition, Frankfort, dated 1591. A full account of Bodin 
is given in J. W. Allen’s Political Thought in the Sixteenth Century. 

Bolognetus, 1539-85, ecclesiastical writer on jurisprudence. De lege, jure et 
aequitate. 

Bornitxus, J., a German juiist of the first half of the seventeenth century. Four 
works, including one on sovereignty {De majestate politico, Leipzig, 1610), 
are cited by Gierke in note 16 to § 14. The dales range from 1607 to 1635. 

Bortius, M. De naturajurium majestatis et regahum, printed in Arumaeus (q.v.), 
i, no. a (1616). 

Boucher, J., 15507-1644, Catholic teacher at Reims and afterwards at Paris, 
where he was a champion of the League; afterwards canon of Tournai. He 
wrote Dejusla Hennci III abdicatione e Francorum regno, Paris, 1589. Barclay 
{q a.) attacks him as a Catholic monarchomachus, along with the Protestants 
Buchanan and Languet. 

Boxhorn, M. Z., 1602 (or i6i2)-53, professor in the University of Leyden; 
classical scholar, historian and writer on politics. Gierke cites Institutionum 
politicorum hbn duo, 2nd edition, Leipzig, 1665. 

Brutus, Stephanus Junius, probably the pseudonym of Hubert Languet, 
1518-81; see Cambridge Historical Journal, 1931. Vmdiciae contra Tyrannos, 
Edinburgh (really Basle), 1579. (Walker’s translation, of the seventeenth 
century, has been reprinted with an introduction by H. J Laski.) 

Buchanan, G., 1506-82, classical scholar, historian and tutor of James VI of 
Scotland. De jure regm apud Scotos, 1579 (cited in the 2nd edition of 
1580). 

Busius, P., ?-i6i 7, professor of law in the University of Franeker, in the 
United Provinces. De Republica libn III, Franeker, 1613. The British 
Museum Catalogue also mentions a Tractatus de vi et potestate legum humanarum 
in tres partes dissectus, Douai, 1608. 

Carnin, Claudius de. Malleus tripartite , Antwerp, 1620, 

Carpzov, B. C., 1595-1666, jurist. Cammentarius in Legem Regiam Germanorum, 
sive capitulationem Imperatoriam, 1623. Jurisprudents ecclesiastica seu consistoralis, 
1649. The first of these works, dealing with the conditions to which the 
Emperor agreed at his election, is a treatise on the public law of Germany 
at the time : the second deals with Protestant Church law in Germany. 

Casmannus, O., ?-i6o 7, theologian and philosopher, who taught at Stade 
, (in Hanover). He published a work on Psychologia anthropologica in 1594. 
Gierke refers to his Doctrinae et vitae politicae methodicum et breve systema, 
Frankfort, 1603. 

Clafmarus, A. C , 1574-1604, publicist. De arcanis rerumpubluarum libri VI, 
first published posthumously, 1605. 

Collibus, Hiffolytus a, 1561—1612, a jurist, of Italian origin, born in Zurich, 
who served the Elector Palatine from 1593 onwards. He wrote works on 
the JVobilis (1588), the Pnnceps (1593), the Palatmus sive Auluus (iboo) and 
the Consiliarius (1596). The third of these appeared in the Speculum aulicarum 
atque pohticarum observationum printed at Strassburgin 1600, along with a 
reprint of the fourth. 

Connanus (Connan, F. de), 1508-51, a French jurist. Commentarh juris civilis, 
Paris, 1538 (cited in the Basle edition of 1557). 

Conring, H-, 1606-81, professor at Helmstedt, first of medicine and after- 
wards also of law: one of the great polymaths of his day, who wrote on 
, 26-a 
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theology as well as on medicine, law and politics. Gierke refers to the 
Dissertations (e g. dc Republica and de necessaiiis partibus civitatis ) in vol. in 
of his Ope> a, as published at Brunswick m 1730. 

Contzen, A., 1573-1635, Jesuit confessor and controversialist. Polilkorum 
libriX, Mainz, 1621. 

Corasius, J. (Jean de Coias), 1513-72, French teacher oflaw at Toulouse, a 
Huguenot, who perished in the massacre of St Bartholomew. Gierke refers 
to his Cammentarii on some titles of the Digest, and his Enanationes on certain 
responsa, published at Lyons, 1560. 

Cothmann, £., 1557-1624, jurist and professor of law at Rostock. Gierke 
refers to his Commentary on Justinian’s Institutes and Code, 1614, 1616. 

Covarruvias y Leyva, Diego (Didacus), 1512-77, professor of canon law at 
Oviedo, and bishop of Ciudad Rodrigo and Segovia; president of the 
Council of Castille; one of the chief jurists of his time. Gierke lefers to his 
Praclicae Qttaestiones (in the Opera omnia, printed at Frankfort, 1583). 

Crugee, J., Collegium Politicum, Giessen, 1609. 

C'ujacius (Cujas), J., 1520-90, professor at Bourges, the greatest jurist of his 
time. Gierke refers to his Paratitla to the Digest and the Code , and his notes 
on the Institutes. 

Danabus (Daneau), L., 1530-96, French Calvinist minister. Pohtices Chrislianae 
libri VII, 1596 (cited in the Paris edition of 1606). 

Dominis, M. A. de, 1566-1624, a Dalmatian, who, after being piofessor at 
Padua and Brescia, became Archbishop of Spalatro. He wrote a work De 
Republica Ecclesiaslica, and being anxious to publish it, he took counsel 
with Sir Henry Wotton at Venice, and proceeded to England, where he 
received preferment, and published in 1617 the first part of his work. 
Another part was printed in England in 1620, and a third part in Germany 
in the same year. The whole work includes ten books and fills three folio 
volumes. 

Erenbergk, W. de, Eberhard von Weyhc, a German jurist and statesman, 
1553-1633 cirnter , who used the Latin pseudonym Waremundus de Eren- 
bergk in some of his writings. His Aulicus politicus (Hanover, 1596), to which 
Gierke refers in note 6 to § 14, was printed under the pseudonym of Durus 
de Pascolo. (It is included in the Speculum, etc., mentioned above under 
Collibus, PL a.) He used the other pseudonym, however, for a treatise de 
regni subsidiis (Frankfort, 1606), which Gierke also quotes. 

Feede, J. a, see Bibliography B. ' 

Felwinger, see Bibliography B. 

Frantzke, G., 1594-1659, German jurist and administrator. He wrote Com- 
mentaries on the Institutes (Strassburg, 1658), as well as on the Digest 
(Strassburg, 1644). 

Frantzken . Gierke cites under this name a disquisition de statu reipublicae 
mixiae (or mixto ), printed in Arumacus (q.v.), and another de potesiate prin- 
cipis. (Should they properly be cited under the name of Frantzke?) 

Fredenreich, 2 . Polilkorum liber, Strassburg, i6og. 

Gentilis, A., 1551-161 1, professor of civil law at Oxford, 1587-1611. Gierke 
refers to his Dejure belli (1588-9), which preceded by many years the work 
of Grotius. 

Gneinzius, C., Exercitationes politicae, Wittenberg, 1617-18. 

Graszwinkel, Dirk, i 600-66, a Dutch jurist, who worked with Grotius and was 
associated with John de Witt.' He wrote on behalf of the Venetian State, as 
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well as against Selden’s Mare clausum. Gierke refers to his Dejure majestatis, 
the Hague) 1642. 

Gregorius, P., i54o?-g6?, teacher of law first at Toulouse (hence called 
Tholosanus) and afterwards at Pont-h-Mousson. De Repubhca libri XXVI, 
1586, cited in the Frankfort (? Lyons) edition of 1609. 

Gregorius de Valentia — see Valentia. 

Grotius, Hugo, 1585-1645. Dejure'belh et pacts, Paris, 1625, cited in the Am- 
sterdam edition of 1702. De impeno summation potestatum circa sacra, Paris, 
1646, cited in the 4th edition, the Hague, 1661. 

Gryfhiander . De Civili Societate (in Arumaeus, q.v.). 

Heider, W., 1558-1626, professor of ethics and politics at Jena, and a follower 
of Aristotle. Systema philosophiae politicos, 1610 (cited in the Jena edition of 
1628). 

Hemming, N., 1513-1600, professor at Copenhagen; a follower of Melanch- 
thon. De lege naturae apodeictica methndus, 1577, cited in the Wittenberg 
edition of 1652. 

Hobbes, T., 1588-1679, Elementa philosophiae de Cive, originally published at 
Paris in 1642 with the title de Cive: published under the fuller title in the 
Amsterdam edition of 1647, which Gierke has used. Leviathan, 1651; a 
Latin version was made by Hobbes for the Amsteidam edition of his works 
in 1668, and Gierke has used this version. 

Hoenonius, P. H., 1576-1640, teacher of law at Herbora; in the service of 
various German princes. Disputationum politicarum liber, 3rd edition, Her- 
born, 1615 (a work of the nature of a system of public law). 

Hotoman, F., 1524-90, French jurisconsult and Huguenot: lived, after the 
massacre of St Bartholomew, in Geneva and Basle. Francogallia, Geneva, 
1573, cited in the Frankfort edition of 1665. (Translated into English in 
1 71 1 by Viscount Molesworth, with a famous preface on the nature of 
Whig principles.) Gierke also refers to his Quaestiones illustres. * 

Keckermann, B., 1571—1609, professor at Heidelberg, and a follower of Aris- 
totle. Systema disciplinae politicos, Hanover, 1607. 

Kirchner, H., published a number of works at Marburg, including one en- 
titled Legbtiis , (the rights, dignity and office of the Ambassador, 1614). 

. Gierke cites his Respublica, Marburg, 1608. Coryat’s Crudities includes his 
oration ‘in praise of the travell of Germany in particular 1 . 

Kjling, Melchior, 1504-71, jurist and lecturer at Wittenberg. Enarrationes m 
libros IV Institutionum, 1542. 

Rnichen, A., see Bibliography B. 

Knipschildt, P., 1596-1657; publicist and syndic at Esslingen, an imperial Free 
Town. Tractatus pohtico-juridicus de juribus et prwilegiis cimtatum imperialium, 
Ulm, 1657. 

Konig . Acies disputationum politicarum, Jena, 1619. Theatrum politicum 
(n.d.). 

Lampadius, J., 1593-1649, jurist and minister in the duchy of Brunswick. De 
jurisdiction imperii Romano-Germanici i 6 so circiter. Gonring (q.v.), and later 
K-ulpis (see Bibliography B), were concerned in the later editions of the 
work, published under the title of De republica Romam-Germanica. 

Lapide, Hipfolytus a (the pseudonym of B. Chemnitz), writer and publicist, 
1605-78; De rations status in imperio nostro Romano-Germanico, 1640. ( Ratio 
status here is not raison d’etat, but ‘general principles of government 1 .) 

Lau terba ch, W. A., 1618-78, jurist and professor at Tiibmgen. Dissertations 
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academicae, 1694. Compendium, juris, 1679.' Both of these works appeared 
posthumously. 

Lessius, L., 1554-1623, Jesuit, professor of philosophy at Douai, and afterwards 
of theology at Louvain. De justitia etjure, 1606 (cited in the edition published 
at Antwerp in 1612). 

Liebenthal, C., 1586-1647, professor of ‘practical philosophy and rhetoric’ 
at Giessen. Collegium politicum, i6ig, cited in thcMarburg edition of 1644. j 

Limnaeus, J. L., 1592-1665, jurist, chancellor in Jthe duchy of Brunswick. 
Gierke refers to Jus publicum Imperii Rom.-Germ . 1629-45. He also wrote a 
commentary on the Wahlkapitulationen ( Capitulationes imperatorum), from 
Charles V onwaids, published in 1651 at Strassburg. 

Lnpsius, J., 1547-1606, professor at Leyden (with Scaliger), and afterwards at 
Louvain. Polilicorvm libri VI, Antwerp, 1589 (cited in the edition of 1604). 
(Lipsius advocated a system of one exclusive religion, and his policy for 
dissidents was ure el seca.) 

Lugo, J. de, 1583-1660, Spanish Jesuit, professor of theology in Rome; made 
cardinal in 1643. (Quinine, first distributed in his palace by the Jesuits, 
who had received it from South America, was called poudie de Lugo.) De 
juslilia etjure, cited in the Lyons edition of 1670. 

Maciiiavelli, N., 1469-1527. II Ptinctpe, published posthumously, 1532. 

Marca, P. de, 1594-1662, French canonist and bishop. De concordia sacerdotii 
et imperii, seu de libertatibus ecclesiae Galltcanae, 1641 first part, 1 663 as a whole. 

Mariana, J., 1537-1624, Spanish Jesuit, who from 1574 to his death lived and 
wrote at the house of his order in Toledo. De rege et regis institutione, Toledo, 
1599, cited in the Frankfort edition of 1611. 

Matthias, C. (member of a Brandenburg family?). Collegium politicum, Giessen, 

1 61 1. Systema politicum, Giessen, 1618, 

Meissner, B., 1587-1G26, professor of theology at Wittenberg. De legibus, 
Wittenberg, 1616. 

Menochius, J. S., 1576-1655, teacher in the Jesuit College at Milan. Hiera- 
politico, cited in the and edition, Cologne, 1626. 

Milton, John, 1608-74. The tenure of kings and magistrates, 1648-9. Eiconoclastes 
(an answer to Eikon Basilike), 1649. Defensio pro populo Anglicano (an answer ' 
to the Defensio regia of Salmasius, q.v.), 1650-1. Gierke cites these in the 
1848 edition (London) of Milton’s Prose Works. \ 

Molina, L., 1535-1601, a Spanish Jesuit, who taught for many years at the 
Portuguese University of Evora. De justitia et jure, cited in the Mainz 
edition of 1614. 

Molinaeus (Dumoulin), G., 1500-66, a famous French teacher of law and legal 
writer, who was for some time a refugee in Germany, at Tubingen. Com- 
mentary ad Codicem (Tubingen lectures), printed 1604. 

Obrecbt, G., 1547-1612, professor of law at Strassburg. De justitia etjure, 
no. 1 in Selectissimae disputationes, Strassburg, 1599. Secreta politico, 1617, 
cited in the Strassburg edition of 1644. 

Oldendorp, J,, 1480-1561, a jurist who was for some time syndic at 
Liibeck and then professor at Cologne, -1 afterwards settled at Marburg. 
Juris naturqlis, gentium et civilis isagoge , Cologne, 1539. Gierke alsomentions 
a work in German, ‘ Counsels how one may maintain good policy and order 
in towns and territories’, Rostock, 1579. Oldendorp was syndic at Rostock 
"before he went to Lubeck, and this treatise on practical politics, published 
at Rostock, may have been written originally before he left Rostock in 1534. 
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Olizarovius, A. A. De Politico hominum societate, Danzig, 1651. The name 
suggests a Polish origin (Ohzarowski). 

Omphalus (Omphalius), J., 1500-67, German jurist, De cioili politia libri III, 
Cologne, 1565. 

Osse, M. von, i5o6?-57, jurist and administrator in the Saxon electorate. 
Testamenium (treating of the duties of a sovereign), addressed to the Saxon 
Elector. Parts were printed in 1607 an d 1632, but the first complete 
edition was that of Thomasius, 1717. The ‘testament’ was a regular genre 
in the sixteenth and seventeenth centuries. 

Otto, D., i6oo?-6o?, German jurist. Dissertatio (in Arumaeus, g.v.) an mixtus 
detur reipublicae status. Tractatus politicos de majestate imperii et imperantis 
(Strassburg, 1623?). De jure publico Romani imperii, Jena, 1616 (the first 
compendium of German public law). 

Paurmeister (Baurmeister), T. von, 1555-16x6, jurist and administrator, and 
a critic of Bodin. Commentarius rerum pohticarwn et juridicarum. De juris - 
dictione imp. Rom. libri II, 1616. 

Reinking, D., 1590-1664, junst and administrator. Tractatus de regimine saeculari 
et ecclesiastico, Giessen, 1619 

Rossaeus (Rose, Guillaume), 15427-1 602, preacher and almoner to Henri III; 
bishop of Senlis; a violent partisan of the League and opponent of Henri IV. 
Liber dejusta reipublicae christianae in reges impios et haereticos auctoritate, Paris, 
1 590. Rossaeus, like Boucher (g.v.), is a Catholic monarchomachus. 

Salamonius, J. Marius. De Princtpatu libri VII, Rome, 1544, cited in the Paris 
edition of 1578. This is a work which, in the profundity of its thought, 
deserves to be counted among the classics of the sixteenth century. Gierke 
also cites his Commentary on the Digest, Basle, 1530. 

Salmasius (Claude de Saumaise), 1588-1653, French classical scholar; at one 
time professor at Leyden: invited by Prince Charles to write a defence of 
his father Charles I. Defensio regia pro Carolo I, November, 1 649, cited in 
the Paris 1 edition of 1651. Milton, on the instruction of the Council of 
State, replied in his Defensio pro populo Anglicano. 

Sohonborner, G., 1579-1637, German jurist, and admmistrator in Silesia. 
Politicorum libri VII, 1614, cited in the 4th edition, printed at Frankfort, 
1628. 

Selden) John, 1584-1654. Dejure naturali et gentium, juxta disciplinam Ebraeorum, 
London, 1640. Mare Clausum, London, 1635. 

Soto, D:, 14^4-1560, Dominican, teacher at the University of Salamanca. 
De justitia et jure, 1556 (cited in the Venice edition of 1602) . 

Stryk, S., see Bibliography B. 

Suarez, F., 1548-1617, Jesuit, professor of philosophy in Spain, one of the 
greatest thinkeis of his order. Tractatus de legibus ac Deo legislature, 1611 
(cited in the Antwerp edition of 1613). . 

Tulden, T. von, obiit 1645, professor at Bois le Due. De Regimine civili, cited in 
the Louvain edition of his works, 1702. 

Valentia, Gregorius de, 1551-1603, Spanish Jesuit, professor of theology at 
Ingolstadt. Commenlani theologici, Ingolstadt, 1592. 

Vasquez, F., 1509-66, ecclesiastical writer on natural law. Controversiarum 
illustrium aharumque frequentium libri III, Frankfort, 1572. 

Victoria, F., obiit 1546, Dominican. Relecliones tredecim, Ingolstadt, 1580. An 
earlier edition, ReUctxones undecim (de Potestate Eccle$iae 3 etc.) had appeared 
in 1565. 
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Voetius, G., 1593-1680, Dutch minister, and afterwards professor at Utrecht. 
Politico, ecclesiastica, Amsterdam, 1663-76, vols. x-iv, 

Vultejus, H., 1565-1634, jurist and classical scholar, professor of jurisprudence 
at Marburg. Jurisprudentiae Romanae a Justimano compositae libi 1 II, Marburg, 
1590. Gierke also refers to his Commentaries on the Institute r. 

Werdenhagen, J. A., 1581-1652, a German scholar, theologian and professor, 
from Helmstedt, who lived at Leyden about 1627-33, and wrote there some 
of his mam works; occupied afterwards in affairs at Biemen and Magde- 
burg, and in the duchy of Brunswick. Politico genet alls, seu mlroductio 
universalis in omnes Respublicas, Amsterdam, 1632. 

Winkler, B., 1579-1648, taught at Leipzig and Basle; afterwards syndic at 
Lubeck; one of the early writeis on natural law. Principiorum juris libti V, 
Leipzig, 1615. 

Wintonensis, Stephanos (Stephen Gardiner), 1483?-! 555, Master of Trinity 
Hall, Cambridge, 1525-49, and again in 1553; bishop of Winchester, 
1531 , doctor of civil and of canon law. Oratio de vera oboedientia , London, 
1535 (cited by Gierke from Goldast’s Manatchia of t6n, r, pp. 716-33). 

Wurmser . Exercitationes. 

Zepper, W. Z., 1550-1607, the first systematic writer on the problems of the 
constitution of the Protestant churches, professor at Herborn, at the same 
time as Altliusius. De politia ecclesiastica, Herborn, 1595. 

Zwingli, U. Z., 1484-1531. Gierke refers to his Works, as edited by Schuler 
and Schulthess. See A. Farncr’s monograph on Die Lehre von Kirche und 
Staat bei gwingk, 1930. 
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Achenwall, G. A. (1719-72) [professor oflawin the University of Gottingen, 
and a student of contemporary comparative politics, who travelled in 
England and Holland, and was honoured by George III. He published, 
in 1 749, an outline of contemporaiy politics in the greater European mon- 
archies and republics. Gieike refers to one of his legal works] , Jus Naturae, 
as printed in 1781, when the 7th edition appeared. This contains (a) Pro- 
legomena, 5th edition (first printed in 1758) , ( b ) Pars prior, 7th edition (first 
printed in 1750); and (c) Pars posterior, 8th edition (first printed in 1750). 

Alberti, V. (1635-97) [Lutheran theologian, and professor at Leipzig], 
Compendium juris naturae orthodoxae theologiae canformatum, Leipzig, 1678. [The 
work has been described as ‘an attempt to interpret natural law as the 
order prevailing in the original sinless condition of man’.] 

Andler, F. F. von (1617-1703) [lecturer in law at Wurzburg], Jurisprudents 
qua pubhea, qua privata, etc., 1670, 

Beccaria, G, B. (1738-94.) [an Italian publicist, of noble family, who became 
a professor of law and economics in Milan], Dei dehtti e delle pene, Monaco, 
1764. 

Becker, O. H. [sometime Regierungsrath in the principality of Waldeck], Jus 
mundi seu vmdictae juris naturae , cited in the 2nd edition, 1698 (first printed 
in 1690). 

Becmann, J. G. (1641-1717) [professor at Frankfort on the Oder, who wrote a 
Histona orbis terrarum geographica et civilis, and also historical works about 
the principality of Anhalt. The works to which Gierke refers are his] 
Meditationes politicae, Frankfort, 1679, ar “d his Conspectus doctrinal pohticae, 
Frankfort, 1691. 

Blackstone, Sir W. (1723-80), Commentaries on the Lam of England, 1765-69. 

Boecler,’ J. H. B. (1611-72) [professor of history at Strassburg; an elegant 
Latinist, and a classical scholar as well as an historian and writer on politics. 
The work to. which Gierke refers is his] InsMutiones politicae, Strassburg, 
1674. 

Boehmek, J. I-L, 1674-1749 [professor in the University of Halle, and one of the 
foremost scholars and jurists of his day, especially in civil and ecclesiastical 
law. His works 011 Jus ecclesiastkum protestanhmm and on Jus parochiale 
exercised a great influence. Gierke cites his] Introductio in jus publicum uni- 
versale, in the Prague edition of 1743 (first printed in 1709). [The newly 
founded University of Halle had a flourishing school of law in the first 
half of the eighteenth century: see Gundling, Heineccius, Nettelbladt, 
Thomasius and Wolff infra ] 

Bossuet, J. B., 1627-1704 [bishop of Meaux], Politique tirie des propres paroles de 
Vicriture Sainte, Paris, 1709 (cited, from his (Entires computes, Tome xvii, 
Paris, 1826). 

Cellarius, B. [1614-89, preacher and professor of theology at Helmstedt. 
Besides a theological work, on the controversies between the churches of 
the Augsburg Confession and the Roman, he wrote Tabulae ethicae politicae 
et physicae. The work to which Gierke refers is] Politica succinctd, ‘Jena,, 1658 
(cited in the nth edition, of 1711). 
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Clasen, D,, Politicae compendium succinctum, Helmstedt, 1675. [Clasen also wrote 
a work De religione politico., Magdeburg, 1655. He also wroLe on the 
‘theology’ and ‘oracles’ of the ‘Gentiles’ — i.c. of the ancient world.] 

Cocceji, H. de, 1644-1719 [a jurist who succeeded to Pufendorf’s chair at 
Heidelberg, but left Heidelberg in 1688, and became professor at Frankfort 
on the Oder in i6go. He exercised an influence on the study both of natural 
law and of public law. Gierke refers to Ins] Prodromus juris gentium , Frankfort, 
1719, and Hypomnemata juris ad seriem Instilutionum Justin., Frankfort, 1698. 

Cocoeji, S. de, 1679-1755 [third son of H. de Cocceji; at first, like his father, 
a professor at Frankfort on the Oder; but afterwards busily occupied in 
judicial activities and reforms in Prussia under Frederick William I and 
Frederick II. Gierke refers to thice of his writings] : Disputatio de principle 
juris naturalis wiico, vero et adaequatu, Frankfort, i 6 gg [a ‘disputation’ for the 
doctorate, in which he expounded his father’s ideas on natural law, as based 
on the will of God. As his father had never published his views, except in 
lectures, this Disputatio first gave them prominence] ; Tractatus juris gentium, 
Frankfort, 1 70a ; Novum systema justitiae naturalis et Romanae, 1740. [The 
1740 edition is actually called Elementa justitiae, etc.: the title Novum 
systema is first used in a later reprint of 1744.] 

Cumberland, R., 1632-1709 [really 1631-1718. Cumberland was a member 
of Pepys’ college, Magdalene, and a friend of Pepys: he became bishop 
of Peterborough m 1691. He published in 1672 his De legibus naturae dis- 
quisitio philosopMca, dedicated to another of his Magdalene friends, one of 
the great lawyers of the reign of Charles II, Sir Orlando Bridgeman. The 
work is an answer to Hobbes, on utilitarian lines. Gierke cites it as] De 
legibus naturae, 2nd edition, printed at Ltibeck and Frankfort, 1683. [The 
book was translated from the Latin by Barbeyrac (for whom see under 
Pufendorf, infra), with notes, 1774.] 

D aries,.?. G., 17x4-91. [He became professor of moral and political philosophy 
at Jena in 1744. From Jena he moved to Frankfort on the Oder in 1763, 
where he held the chair of law till his death. He was a voluminous writer, 
who published works on metaphysics and ethics as well as on law and 
politics. Gierke refers to his] Instilutiones jurisprudentiae universalis, cited in 
the 7th edition, Jena, 1776 (first published in 1746). 

Ehrenbach, J. N. Myler ab, 16x0-77 [a man of affairs, as well as a student of 
politics, who played a considerable part in his time. He was deeply versed 
in the public law of the Empire. In 1656 he had published an Outline of the 
main rights of the Princes and States of the Empire, which attained great vogue. 
Later, he planned a larger work, in a number of parts, under the title of 
Opus de jure publico imperii Romano-Germanici. The work to which Gierke refers 
is the 7th part of this opus, dealing with officials, magistrates and their 
assistants, under the title of] Hyparchologia, Stuttgart, 1678. 

Felde, Johannes a [a critic of Grotius, and also the writer of a tractatus de 
peste\, Elementa juris universi et in specie juris publici Justinianei, Frankfort and 
Leipzig, 1664. 

Felwinger, J. P. [? professor at Altdorf c, 1650-75: acted as praeses at dis- 
putations on politics, in the fashion of the day], Disserlaliones politicae, 
Altdorf, 1666. 

FFnelon, F. de Salicsnac de Lamotte, 1651-1715 [tutor to the Dauphin under 
Louis XIV, and afterwards archbishop of Cambrai. Gierke refers to an] 

. Essai sur le gouoemement civil, selon les prineipes de Finelon, 3rd edition, by 
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A. M. Ramsay, London, 1723. [Fenelon’s own writings are the Teiemaque o 
1699, and the Dialogues des marts, composis pour V education d’un prince, first 
published in 1712, and republished in an enlarged edition by Ramsay in 
1718.] 

Ferguson, Adam, 1723-1816 [professor, first of natural philosophy, and after- 
wards of moral philosophy, at Edinburgh]: Essay on Civil Society, 1766; 
Principles of Moral and Political Science, [‘being chiefly a retrospect of lectures 
delivered in the College of Edinburgh’], 1792. 

Fighte, J. G., 1762-1814 [professor of philosophy at Jena, 1794-1799; dis- 
missed for his views; after its foundation in 1810, Rector in 181 1-12 of the 
University of Berlin]. Gierke refers to 

I. Fichte’s Collected Works, in the Berlin edition of 1845-6, and therein to 

the following works : 

(a) Contributions to the justification of the opinion of the Public on the French 

Revolution, 1793 (Works, vi, pp. 103 sqq.); 

(b) Foundations of Natural Law according to the principles of Scientific Theory, 

published in 1796-7, at Jena and Leipzig (Works, in, pp. 1 sq.); 

(c) A System of Ethical Theory according to the Principles of Scientific Theory, 

1798 (Works, xv, pp. 1 sqq.); 

(d) The Self-contained Commercial State [. Der geschlossene Handelstaat ], 

published in 1800 at Tubingen (Works, m, pp, 387 sqq.) ; 

(e) The Foundations of the Present Age, lectures delivered in 1804-5, 

published at Berlin in 1808 (Works, vn, pp. 257 sqq.) ; 

(/) The Theory qf the State, or the Relation of the Primitive State to the Law 
of Reason, lectures delivered in 1813, first published at Berlin in 
1820 (Works, vn, pp. 367 sqq.). 

II. Posthumous Works, published in Berlin, 1834; especially the work 

entitled A System of Jurisprudence, lectures delivered in 1812 (in n, 
pp. 493 sqq.). *, 

Filangieri, G., 1 762-86 [an Italian publicist, of noble Neapolitan family, who 
continued the work of the school of legal and political philosophy at Naples 
inspired by Vico]. La scienzia della legislazione, Naples, 1780.. 

Filmer, Sir R. [ circ . 1588-1653; a Kentish Royalist who published in 1648 
The Anarchy of a Limited or Mixed Monarchy, attacking the theory of Philip 
Hunton’s Treatise of Monarchy of 1643, along with the writings of Grotius, 
Hobbes and Milton. It is Curious, in this connection, to notice (1) that 
Locke seems to owe some of his theory to Hunton, and (2) that Locke, very 
naturally, seeks to prepare the way for his own theory, in the Second Treatise, 
by attacking Filmer in the First. Gierke refers to the work by which Filmer 
is best known], Patriarcha, published posthumously in 1680. 

Frederick II [King of Prussia], 1712-86. [Gierke refers to three of his writings:] 

(a) Considerations sur Vital prisent du corps politique de V Europe, 1738 (CEuvres 

Vin, pp. 1 sqq.); 

(b) Antimachiavelti, 1739; edited by Voltaire 1740 (Ibid, vm, pp. 59 sqq.); 

(c) Essai sur les formes du gouvemement et sur les devoirs des Souverains, 1 777 

(Ibid, ix, pp. 195 sqq.). 

Gundling, N. H., 1671-1729 [the son of a clergyman, trained for the Church, 
who turned to law under the influence of Thomasius, and became ulti- 
mately professor of natural and international law at Halle. He wrote a great 
number of dissertations and compendia — partly, it is said, to escape from 
the distractions of an unhappy marriage. Gierke refers to] : 
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(a) Jus natutae et gentium, as printed in the 2nd edition (Halle and Magdo 
' burg, 1728: the ist edition had appealed in 1714 ) ; 

' (A) A Discmsus on natural and international law [published posthumously, 
as many of his Discursus were], Frankfort, 1734; 

‘ (c) Exeicitationes academical:, more especially: 

(1) Exerc.'iv, pp. 155 sqq. (entitled Status naturalis Hobbesii in corpore 

juris emits defen sits et defendendus, and belonging to the year 1706) ; 

(2) Exerc. xvi, pp. 821} sqq. {Be universitate delinquents ejusque poenis, 

1724). 

Heingke, F. J., Systema juris publici universalis, 1785. [Tins is the only information 
which Gierke gives. The Allgemeine Deutsche Biographic gives an account of 
F. J. Heinke (1726-1803), a Silesian who studied at Prague, where he 
became director and Piesident of the Law Faculty — eventually entering 
the service of the government in Vienna in 1767. But the Biographic does 
not mention any Systema juris as having been published by him.] 
Heinecgius, J. G., 1681-1741 [professor of law at Halle, and elsewhere, and 
one of the greatest of the German juiists of the eighteenth century. Gierke 
lefers to three of his works] : 

(1) Elementa juris naturae et gentium, first published in 1737 (printed in 

vol. 3 ol Opera omnia, Geneva, 1741 onwards); 

(2) Piaelectiones academicac in Hugoms Giotii de jure belli et pads libros, 

published in 1744 (Opera omnia, vra, 1); 

(3) Praelectiones academicac in S. Pufendorfii de officio hominis et avis libros, 2nd 

edition, 1748. 

Herder, J. G., 1744-1803 [German critic, man of letters, and collector of 
Volkslieder : Gierke refers to his] Ideen zur Geschichte der Menschheit, 1784-5 (in 
his Collected Works in Philosophy and History , vols. iv-vn). 

Hertius, J. N., 1652-1710 [one of the leading jurists of Germany in the seven- 
teenth century, and professor of law at Giessen. Gierke refers to] : 

(a) Elementa prudenliae cioilis, 1689 (cited in the and edition, Frankfort on 

the Main, 1 702) ; 

(b) Commentationum atque opusculorum vol. II, as, published in 1 73 7, at Frankfort 

on the Main (the items had been first published in 17cm and 1716). 
Hoffbaubr, J. G. [1766-1827; professor of philosophy at Halle], Ndkrrechlaus 
dem Begriffe des Rechts entmickelt, 1793 (cited in the 3rd edition, Halle, 1803). 
Hornujs, J. F., 1620-70? [not mentioned id the German or Dutch National 
Biographies. Gierke refers to two works] : De subjeclo juris naturalis, Utrecht, 
1663; Politicorum pars architectonica, Utrecht, 1664 [reprinted as Archi- 
tectonica de Civitate, with notes by S, Kuclienbecher, Leyden, 1699]. 

Huber, U., 1636-94 [a Dutch jurist of eminence, professor at Franeker in 
Friesland] : 

(1) Dejure civitatis, 1674 (cited in the Franeker edition of 1713) ; 

(2) Praelectionum juris civilis tomi III, 1666 (cited in the Leipzig edition of 

1735); 

(3) Institutiones juris publici, in Opera niinora, 1, 1 (the Utrecht edition of 

1746). 

Lumboldt, W. von, 1767—1835 [thinker and statesman; Prussian minister of 


education, 1809-10]: 

(i) Ideas far an essay on the limits qf the actiuity qf the State, 1792. 

Parts printed in Thalia [Schiller’s Leipzig magazine], 1 792, and in the Berlin 
Monthly, 1792; published complete, Breslau, 1851/ 
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Hume, D., 1711-76 [Essays Moral and Political , 1741-2. Gierke refers to the 
edition of the] Political Essays, translated into German. by C. J. Kraus, 
Kdnigsberg, 1813. 

Ickstatt, S. A., 1 702-76 [a jurist in the Bavarian service; for some time pro- 
fessor, at Ingolstadt, of public and international law and the law of nature, 
undei the style oi jus oeconomicocamerale], Opuscula juridica vam arguments, 
vol. 1, Ingolstadt and Augsburg, 1747; vol. n, Munich and Ingolstadt, 
1759- 

Jena, G. von, 1620-1703 [a jurist in the service of the Great Elector ahd his 
successor; for some time professor at Frankfort on the Oder], Collegium juris 
publici , Frankfort on the Main, 1658 (it also appeared as Fragmenta de 
ratione status, 1657). [A series of dissertations.] 

Justi, J. H. G. von, x 720-7 1 [professor at Vienna of ‘applied politics’; after- 
wards in the Prussian service] : 

(1) The Foundations of a good government, in five books, Frankfort and Leip- 

zig. 1759; 

(2) The Nature and Being of States, Berlin, Stettin and Leipzig, 1760. 

[The work on applied politics for which Justi was best known was en- 
titled, The Bases of the power and prosperity of States, or a detailed account of the 
whole science of policy {Polizeiwissenschaft), of which vol. 1 appeared in 1760, 
and vol. 11 in 1761. But this was only one of a considerable number of 
political writings — among them the two which Gierke cites. Justi had a 
varied and wandering career, which led him incidentally into the manage- 
ment of mines; but he found time to write a great number of books, and 
his friends called him the Buffon of Germany.] 

Kant, I., 1724-1804 [professor of logic at Kdnigsberg]. Collected Works, in 
chronological order, edited by G. Hartenstein, Leipzig, and especially: 

(1) On the saying, ‘ That may be right m theory, but it has no value in practice’, 

1793 ( Works, vi, pp. 303 sqq.) ; 

(2) Perpetual Peace, , 1795 {Ibid, vi, pp, 405 sqq.) ; ♦ 

(3) Metaphysic of Morality {Ibid, vn, pp. 1 sqq.), containing the ‘Meta- 

physical Elements of Jurisprudence’, and the ‘Metaphysical Ele- 
ments of Ethics’, which appeared separately in 1797 and were put 
together in one volume in 1798. 

[In English, see T. K. Abbott, Kant’s Critique of Practical Reason, and other 
works oh fhe theory of Ethics 

Kestner, H. E., 1671-1723 [professor of law at Rinteln, near Minden] : 

( 1 ) Jus naturae et gentium, ex ipsis fontibus ad ductum Grotii Pufendorfii et Cocceji 
derivatum, Rinteln, 1705; 

(a). Compendium juris miversi, Rinteln, '1707. 

Klein, E. F., 1744-1816 [a jurist who took a considerable part in the develop- 
ment of Prussian law towards 1800, and also lectured at the University of 
Halle, 1791-1801], Short Essays, Halle, 1797 (the Essay ‘On the nature of 
civil Society’ is in n, pp. 55 sqq.). 

Knichen, R. G. [died in 1682; was the son of A. Knichen, who had been a 
professor of law, and had defended the cause of the territorial princes 
against the towns. He wrote) Opus politician, Frankfort on the Main, 1682. 
Kreittmayr, W. X. A. von, 1705-90 [Bavarian State-Chancellor, and codifier 
of the law of Bavaria), Outline of general and of German public law, Munich, 
1770. ' 

Kulpis, J. G., 1652-98 [professor of public institutions and public law at Strass- 
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burg, 1683-6; afterwards in government service in Wurlembcrgj, Disserta- 
tiones academicae, Strassburg, 1705. 

Leibniz, G, W,, 1646-1716. 

A. Opera omnia, ed. Dulens, Geneva, 1763 — the various essays on law and 

politics, in iv, 3, pp. 159 sqq., including: 

(1) Nova methodus discendae docendaeqne jin isprudentiae, 1667; 

(2) Obseraalianes de principle juris, 1670; 

(3) Monita quaedam ad S. Pufendorfii principia ; 

(4) De suo codice gentium diplomalico monita; 

(5) Caesarim-Furstenerii Iractatus de jure suprematus ac legationum Prin- 

cipum Germaniae, 2nd edition, 1678; 

(6) Specimen demonstrationum politicamm pro eligenda Rege Polonorum. 

B. German Writings, edited by Guhrauer, 1838-40 — the ‘Fragment on 
the Law of Nature’ in 1, pp. 414 sqq. 

Locke, John, 1632-1704: 

(1) Two treatises on Government, London, 1690; 

(a) Letter on Tdleration [first published in Latin in i68g, and then in an 
English Translation in the same year; other letters added, 1690, 
1692 and 1705]. Cited from the Works, as published in London, 
1801, vol. V, pp. 207 sqq. and vol. vi. 

De Lolme, J. L., 1740-1806 [a Swiss political writer, mainly on English 
politics], La Constitution d’Angleterre, 1771, translated into English, 
1775. , o 

Ludwig, J. P. von, 1668-1743 [professor of philosophy, and afterwards of 
history and public law, at Halle], Opuscula minora, Halle, 1 720. 

Mably, Abb£ de, 1 709-85 [French publicist] : 

(r) Doutes proposes aux philosopher kanomistes sur Vordre naturel et essential des 
sociltSs pohtiques, The Hague [a work directed against Mercier de la 
Riviere, 4.0.] ; 

(a) De la legislation, ou des principes de loi, Amsterdam, 1776. 

Mevius, D., 1609-70 [jurist; professor at Greifswald, where his father and 
grandfather had both been professors before him; sometime syndic of 
Stralsund, and also in the service of Sweden and Mecklenburg], Prodromus 
jurisprudentiae gentium communis, Stralsund, 1671. 

Micraeuus, J., 1597-1658 [professor at Stettin; historian of Pomerania], Regia 
Politicos Scientia, Stettin, 1654. [In 1647 there had already been published, 
at Stettin, J. Micraelii aphorismi de regia politici scientia .] 

Montesquieu, C. de Secondat, Baron de la Brbde et de Montesquieu, 1689- 
1755 [president of the court at Bordeaux], Esprit des his, 1748 (cited in the 
Amsterdam edition of 1749). 

Moser, F. K. von, 1723-98 [publicist and statesman, engaged in government 
service in South Germany, and for some time also in Austria] : Master 
and Servant [i,e. the sovereign and his minister], desenhed with patriotic 
freedom, Frankfort, 1759 (written in 1758); On the German national spirit , 
1765; On Governments, Governing and Ministers : material [literally ‘rubbish’] 
for improving the way of the coming century, Frankfort, 1784, 

Moser, Justus, 1720-94 [lawyer and statesman in the bishopric of Osnabrttck, 
where he was advocatus patriae and secretary to the order of Knights; a 
popular author, compared by Goethe to Benjamin Franklin] : History of 
Osnabriick, Osnabruck, 1768; Patriotic Phantasies , edited by his daughter, 
Berlin, 1778-86; Miscellaneous Writings, edited by Nicolai, Berlin, 1797-8. 
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Mueldener, J, G., the elder. Posittones Inaugurates, 2nd edition, Halle-Magde- 
burg, 1698 (first printed in 1692). 

Mullerus, J. J. [? Professor Ulriusque Juris at Copenhagen], Instituhones 
Politicos, Jena, 1692. 

National Assembly— Proceedings of the French N.A. in regard to the con- 
fiscation of ecclesiastical property, October 10 to November 2, 1789; 
Gazette Nationals ou le Moniteur universel (par Pan IV de la Republique, 
pp. 291 sqq.). Gf. Hubler, Der Eigenliimer des Kirckenguts, pp. 46 sqq., 
56 sqq. Paul Janet, Revue des deux Mondes, Tome 23 (1877), pp. 334-49. 
[Gierke’s reference to the Gazette Nationale is puzzling. When he adds the 
reference to l’an IV, is he thinking of an edition, such as appeared at Milan, 

1 802-5, which contained in 74 vols. the Gazette from May 5, 1 789, to the 
28th of Niv6se, year IV?]. 

Nettelbladt, D., 1719-91 [professor of law at Halle, and one of the greatest 
teachers of law in later eighteenth-century Germany] ■ Systema elementare 
umversae junsprudentiae naturalis, cited in the 5th edition, Halle, 1785 (first 
printed m 1748: the present arrangement was first adopted in the 3rd 
edition of 1776); Systema elementare jurisprudentiae positivae Germanorum 
generalis, Halle, 1781. [Nettelbladt was a pupil of Wolff at Marburg, and 
followed him to Halle.] 

Perezius, A., 1583-1672 [a Spanish jurist, settled in the Netherlands, who was 
professor at Louvain from 1614 onwards], Jus publicum, quo arcana etjura 
Principis exponuntur, Amsterdam, 1657. 

Placcius, V. P., 1642-99 [a German scholar from Hamburg, who studied in 
German universities and Italy, and afterwards practised and taught law 
in his native city. He was a man of means, who corresponded with various 
scholars of his day, and wrote on a variety of subjects], Accessiones juris 
naturalis, privati et publici, Hamburg, 1695. 

Praschius, J. L., 1637-90 [a citizen of Ratisbon, where he held high office and 
was deep in all civic affairs: philologist, writer of verse, and dramatist, as 
well as a writer on laws and politics], Designatio juris naturalis ex disciplina 
Christianorum, Ratisbon, 1688. 

Pufendorf, S., 1 632-94 [publicist, jurist, and historian: taught at the uni- 
versity of Heidelberg, 1 661-8: professor in Lund, on the invitation of 
Charles XI of Sweden, 1670 onwards: historiographer at Stockholm in 
1677, and at Berlin in 1688: one of the greatest scholars of his century, and 
one of the greatest figures in the history of natural law] : 

(1) Elementorum junsprudentiae universalis hbri II, 1660 (cited in the Frankfort 

and Jena edition of 1680) ; 

(2) Severinus de Monzambano [pseudonym* adopted by Pufendorf to 

cover his exposition and critique of the political position of Ger- 
many], De statu Imperii Germanici, Geneva [really the Hague], 1667 
(cited in the edition published at ‘Utopia’, 1668). There is a new 
and critical edition by F. Salomon, Weimar, xgxo, in Qtiellen rnd 
Siudien zur Verfassungsgeschichte des Deutschen Reichs, m, 4; 

(3) De jure naturae et gentium libri VIII, 1672 (cited in the Frankfort and 

Leipzig edition of 1744, with notes by Hert and Barbeyrac) , 

(4) De officio hominis et civis secundum legem naturalem libri II, Leyden, 1673 

(cited in the Leyden edition of 1769, with ‘observations’ by Titius, 
Carmichael, Treuer and Barbeyrac); 

(5) Dissertationes academicas selectiores , Upsala, 1677. 

* Cf. Caesarinus-Furstenerius above, under Leibniz. 
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[Barbeyrac (1674-1729), a Huguenot who taught in Berlin, Lausanne and 
Groningen, translated into French, and annotated, not only (3) and (4.) 
above, but also Grolius Dejure belli et pacis.\ 

[Pufendorf’s De liabitu religionis Christianae. ad vitarn civilem liber singulars, 1687, 
may also be mentioned, as dealing with the relations of Church and State 
and the problem of toleration at a time when the Revocation of the Edict 
of Nantes had disturbed men’s minds. It is almost contemporary with 
Locke’s Letter on Toleration , which deals with the same problems in the same 
atmosphere.] 

Rachielius, S., 1628-91 [jurist and politician: professor of natural and inter- 
national law at Kiel after 1665], Institutionumjurisprudentiae libn IV, Kiel and 
Frankfort, 1681. 
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